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5INTRODUCTION

Introduction
The Trans-Pacific Partnership (TPP) is a new generation free trade agreement signed by twelve of 
the Pacific Rim countries, including the United States. It is among the biggest free trade agreements 
Vietnam negotiated and signed in recent years.

Although there is some delay in the ratification of the United States, the largest member of the TPP, this 
Agreement is still expected to take the effect in the next few years. For Vietnam, the early preparation for 
ratification and effective implementation of this agreement has important role not only to take advantage 
of this agreement commitments but also to seize the momentum from the TPP to reform economic 
institutions in Vietnam, and therefore, promote efficient investment flows, build trust and create the basis 
for sustainable development of Vietnam’s economy.

TPP commitments on investment are among the institutions expected to initiate the changes in the 
institutions of Vietnam (including wordings and commitments on market access foreign investment 
in some sectors, especially services). Therefore, the review of Vietnam legal framework against TPP 
commitments on Investment has the considerable meaning in initiation of the legal revision, in order 
to enforce obligations of Vietnam in the TPP (if any), and more importantly, to determine the target 
of practical reforms on investment in the near future.

The review of Vietnam legal framework against TPP commitments on investment is prepared by the 
Vietnam Chamber of Commerce and Industry (VCCI) with the analysis of the compatibility of the 
Vietnam legal framework with commitments from the perspective of Vietnam enterprise. Therefore, this 
review is able to propose solutions to ensure compliance with the Agreement in a most beneficial way for 
Vietnam enterprises. This review was made after the legal review Vietnam against EVFTA commitments 
prepared by VCCI, therefore, this review also has the comparison between TPP and EVFTA commitments 
on investment institutional issues to determine the difference and similarities on specific aspects, while 
incorporating the recommendations of domestic legislation revision in implementing the both agreements’ 
commitments to the most possible extent.

This  review is in the chain of 09 Review Vietnam legal framework against TPP and EVFTA 
commitments in the critical institutional areas (including Investment, Government procurement, 
Intellectual property, Customs and Trade facilitation, Transparency, Service market access) prepared 
by the Vietnam Chamber of Commerce and Industry (VCCI) within the framework of 02 stages of 
the Programme of Reviewing Vietnam legal framework with institutional commitments under new 
generation free trade agreement with the support of the Embassy of the United Kingdom of Great 
Britain and North Ireland.

Hopefully this report will be a useful information source for the legal review process for TPP approval’s 
preparation and execution of the Government, the National Assembly and relevant authorities.

Vietnam Chamber of Commerce and Industry expresses its thanks to the Embassy of the United 
Kingdom of Great Britain and North Ireland in Vietnam for their supports in the implementation of 
this meaningful program./.

The Vietnam Chamber of Commerce and Industry
The Center for WTO and Economic Integration
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Vietnam Chamber of Commerce and Industry of Vietnam would like to thank the sharp and 
comprehensive comments for this review by the following experts:

       1.  Mr. Hoang Manh Phuong - Deputy Head of Legal Department, Ministry of Planning and Investment; 
Lead of TPP negotiations group on investment, Vietnam TPP Negotiation Delegation 

       2.  Mr. Pham Manh Dung – Partner of  R & T LCT Law Firm; Former Head of Legal Department, Ministry of 
Planning and Investment
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List of abbreviations 

EVFTA: European Union - Vietnam Free Trade Agreement 

EU: European Union

FTA: Free Trade Agreement

ISDS: Investor (foreign investor) - State (host country) Dispute Settlement

PLVN: Vietnam’s legal framework

TPP: Trans-Pacific Partnership agreement 

WTO: World Trade Organization
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I. Background of the Review 
of the Review

The Trans-Pacific Partnership (TPP) is officially signed by 12 member states (including United 
States, Canada, Mexico, Peru, Chile, New Zealand, Australia, Japan, Singapore, Brunei, Malaysia 
and Vietnam) on 4th February 2016. 

This is a new generation free trade agreement having commitments with the highest level of 
liberalization, with the largest scope of commitments not only with Vietnam but also for all other 
member states.

This agreement is in the process of internal ratification of the Member States and shall be 
effective only when it meets conditions stated in the official document published after the 
conclusion of TPP negotiations (e.g., the number of countries ratifying, the percentage of these 
country’s GDP per total GDP...). TPP ratification process currently has difficulties with the internal 
ratification of the United States, key members of the TPP with the new elected government (in 
the presidential and parliament elections established in the end of 2016) which keeps skepticism 
attitude and even opposition to the TPP. However, the other members of the TPP are still 
determined to manage the internal ratification process (e.g., Japan, New Zealand ...) with the 
purpose to implement this Agreement in any circumstances.

Being a member considered to have the lowest starting point in the TPP, Vietnam has the 
potential benefits from the TPP not only in the priority for Vietnam exporting products but also, 
and more importantly, the opportunity, motivation and direction to reform economic institutions 
in order to improve the business environment and competitiveness of the economy. With these 
objectives, of course, it will be better for Vietnam if the TPP takes effect as scheduled, with the 
negotiated commitments and full membership. However, even in the most un-expected scenario 
where the effective date of the TPP is pushed back a few years, the number of participants may 
be not enough as expected, and even TPP commitments can be adjusted and renegotiated, the 
TPP is still an important driving force and meaningful pressure for Vietnam to reform institutions, 
improve the business environment in the direction of big trend and modern customary of the 
world.
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In addition, in all circumstances, the Vietnam’s consultation and application of the TPP 
commitments, especially in the institutional sector, would greatly assist the fulfillment of 
Vietnam’s internal target of building a tectonic government, creating breakthroughs in Vietnam’s 
economic reforms. Besides that, Vietnam also have to prepare for the signing and implementation 
of the Free Trade Agreements between Vietnam and European Union (EVFTA), a new generation 
free trade agreement with many similarities with the TPP.

In this context, it is necessary to review Vietnam legal framework against the TPP commitments 
in the institutional sector to determine the different and incompatible aspects, in the comparison 
with the respective EVFTA commitments, and consequently, to consider and propose inevitable 
revision. If it is not for the implementing obligations, these recommendations could assist 
Vietnam’s target to improve Vietnam business environment and create premise for the effective 
implementation of other FTAs.  

One of the institutional areas which TPP countries pays attention during the negotiations and 
also expected to have special attention during the implementation is Investment, especially 
issues related to principles and policies on foreign investment. With the above-mentioned 
objectives, the review and analysis of TPP commitment on investment, in comparison with 
EVFTA commitments, is very meaningful for Vietnam in searching solutions to improve Vietnam 
investment environment.

Based on the mentioned-above objective, the Review of Vietnam legal framework against TPP 
commitments, in comparison with the EVFTA commitments, is prepared to reach following targets:

    -   Clarify the content of TPP commitment on investment, in comparison with the respective 
EVFTA commitments (if any);

    -   Identify the provisions of the Vietnam legal framework indirectly or directly related to TPP 
commitments on investment; assess the content and compatibility of domestic legislation 
with TPP commitments;

    -   Analyze Vietnam internal demand (from the perspective of Vietnam business interests) as 
well as the commitments’ requirements (assuming that commitment takes effect), then 
propose appropriate measures to modify and revise Vietnam legal framework on investment 
to improve the investment environment and effectively implement commitments when 
these commitments take effective date.



SUMMARY OF REVIEWING RESULT12

II. Coverage of the Review

In principle, all commitments in the TPP chapters are related directly or indirectly in different 
degrees to the investment issues. In the time range and scope of this review, it is impossible to 
review all commitments related to the investment in the TPP. Similarly, from the perspective of 
Vietnam legal framework, provisions relevant to investment are not found only in a legal system, 
but also in many of the specialized legal system relating to investment activities.

Therefore, the review was limited to reviewing the scope as below.

1.  About commitments on Investment under the TPP  
and the EVFTA

In the TPP, almost commitments on investment are presented in Chapter 9 on Investment and 
Appendices I and II of the non-conforming measure related to commitments on investment. In 
addition, as mentioned, in many other chapter of TPP also have provide certain content related to 
investments (e.g. the Finance Chapter 11 on Finance, Chapter 13 on Telecommunications ...).

In the framework of this review, this review only covers TPP commitments provided under the 
TPP Chapter 9 on investments mainly due to the following reasons:

   -  With regard to 02 Annexes on Non-conforming Measures: This is an important commitment on 
investment market access of Vietnam under the TPP. However, the analysis of commitments under 
these 02 Appendix shall be developed in another research review on services market access for 
foreign investors under the EVFTA and the TPP which is also in the same programme with this review;

   -  With regard to commitment on investment in another chapter: commitments on investment have a 
narrow scope of application, only applying on specific scope of each chapter, and do not have general 
application for the entire related investment environment. Therefore, these commitments could 
hardly be considered at the same level as commitments provided under TPP chapter on investment.

Similarly, the EVFTA commitment compared with the corresponding TPP commitment on 
investment in the review will also be limited to the investment principles (in Section II, Chapter 8 
EVFTA on investment - cross-border services and e-commerce) without the consideration of other 
investment commitments set under others EVFTA chapters, including Annex 8d on Schedule for 
service market access and movement of natural persons.
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2. About Vietnam’s Investment-related legislations

Under Vietnamese legislations, investment issues are under the coverage of legal systems 
on investment (including general legislations and regulations on investment and specialized 
legislations on investment institutions).

Until the time of the Review (October 2016), Vietnam has made lots of investment commitments 
with different partners, the most important of which are the ones under WTO (Trade - related 
investment measures - TRIMS and General agreement on trade in services - GATS). In addition, 
Vietnam has signed with other partners a wide range of bilateral and multilateral commitments 
on investment, from detailed ones (such as the United States - Vietnam bilateral trade agreement 
(BTA)), fairly detailed ones (such as ASEAN comprehensive investment agreement, Investment 
section of several free trade agreements, etc.), to general commitments on investment protection 
in bilateral agreements on trade and/or investment protection.

In general, commitments on investment under WTO, the ones with the broadest coverage, 
become the base for investment standards under Vietnamese legislations to be designed. Other 
investment commitments of Vietnam for its partners are (i) lower than or equal to that under 
WTO (mainly focusing on market access) (in this case, it is not necessary to issue a particular 
document in the domestic legal system), or (ii) directly applied but not internalized into domestic 
legislations (mainly on State-foreign investor dispute settlement).

In the time of TPP negotiations, Vietnam’s legal framework has just experienced a big change 
with Law on Investment and Law on Enterprises to be issued in 2014 and to come into effect 
simultaneously on 1st July 2015. A number of documents guiding the implementation of these 
two laws were issued sequentially, including and most remarkably Decree 118/2015/NĐ-CP 
guiding Law on investment. This sector will be paid attention to deeply analyze and review, 
because it includes provisions on investment principles and unified procedures. 

With regard to the specialized fields, although there are no regulations regulating particular 
investment procedures and conditions for all investment entities, the specialized legal system 
may set particular conditions only applying on foreign investors. However, these documents are 
not considered in the review because it is planned to be analyzed in another review on service 
market access for direct foreign investment under WTO, TPP and EVFTA. 

In addition, some other legal systems of Vietnam shall be reviewed to the extent as referred under 
TPP commitments on investment (e.g. the legal system on foreign exchange, compulsory purchase 
and requisition, state compensation, civil, and arbitration ...) and only in the TPP committed aspect.

About the range of documents to be analyzed, in reality, in Vietnam’s legal framework, there are 
many documents in different levels providing the similar legal issues/institutions (for example, 
about the issues of investment procedures, conditions or protection, there are provisions under 
all levels of Law, Decree and Circular. Apart from direct regulations, there are also similar ones 
under Law on Enterprises, Law on Expropriation, etc.). This Review does just focus on documents 
containing direct and most broadly/highly covered provisions about the analyzed issues. It does 
not list any indirectly related regulations, or repeat other rules with higher legal validity.
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III.  Summary about Results of the  
Review and Recommendations

Results of the review about Vietnam’s legal framework against the EVFTA and the TPP 
commitments on investment regarding specific obligations are as follows: 

1.  Comparing TPP and EVFTA commitments  
on investment

Basing on the published documents on the conclusion of the TPP and the EVFTA negotiations, 
it should can concluded that the investment principle of these two agreements is basically the 
same, and there are cases where both agreements use the same forms and wordings of rules.

The difference between these two agreements’ commitments on investment are mainly from 
the different approaches (the TPP uses negative list1, and the EVFTA uses positive list2) and some 
minor differences in some specific regulations.

With regard to content, commitments under chapter on investment under the TPP and the EVFTA 
comprises the following groups of investment principles:

(i) Group of principles on market access, and investor’s right to make decision

This group includes commitments related to government policies in the host country for foreign 
investors to ensure that (TPP, EU) foreign investors have opportunities to invest in Vietnam in a 
favorable, liberalized way without unreasonable barriers.

Specifically, this group includes the following principles:

1/ Negotiation method of using negative list is a method where the parties commit to comply with the general principles for all cases, except for case stated 
to not apply general principles.
2/ Negotiation method of using positive list is a method where the parties committed to comply with the general principles for specific listed cases were 
listed, and there is no commitment for un-listed cases (with the approach that there is clear statement of the exception of not applying general principles)
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      -  The principle of national treatment (NT): This commitment requires Vietnam to accord 
investors from TPP / EU with no less favorable measures than domestic investors;

      -  The principles of Most Favoured Nation (MFN): This commitment requires Vietnam to 
accord investors from countries TPP / EU with no less favorable measure than investors 
from any other country;

      -  The principle of performance requirements: This commitment requires Vietnam to not 
set some sort of mandatory requirements related to the operation of the investment, 
the usage of technology, the transfer of business ... in the investment process of foreign 
investors in Vietnam (with a detailed list of measures to be prohibited).

      -  The principle of senior management and board of Directors: this principle does not allow 
Vietnam to set nationality requirements for senior staff or board of Directors in the 
commercial presence of foreign investors in Vietnam. Note that this principle only set in 
the TPP, not in the EVFTA.

With regard to the content, except the principle of senior personnel, the committed principles 
under the TPP and the EVFTA are basically the same, but the application scope of principles are 
different.

Specifically, with regard to the principle of non-discrimination, while the TPP requires the absolute 
application of the NT, MFN principle (with unlimited range), the EVFTA limits the application of the 
principles in specific aspects/issues. With such range, the TPP is considered to have higher level of 
commitment, and freer than the EVFTA in this issue.

Table - Compare scope of application of the principles of non-discrimination in the TPP and 
the EVFTA

Principle TPP EVFTA

National Treatment All measures related to the 
establishment, operation 
and all other stages of the 
investment

- All measures related to investment operations 
- Measures related to the establishment of 
investment in the committed sector for market 
access

Most favored nation 
treatment

All measures related to the 
establishment, operation 
and all other stages of the 
investment

- All measures related to investment operations

- Measures related to the establishment of 
investments that Vietnam committed in the 
FTA being negotiated at the time of 07.17.2015 
(including TPP, RCEP, ASEAN-Hong Kong)
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With regard to the principle of “performance requirements “, while the TPP defined that 
application scope this principle is all investment cases (not just limited to the investors or 
investments from TPP States), the EVFTA limited this principle in the scope of EU investor and 
investment, and only applied in the committed sector. The list of requirements of activities 
prohibited to apply in the TPP is also longer than that in the EVFTA, especially the requirements 
related to technology (e.g., technology transfer procedure, technology transfer fees ...). Therefore, 
about content, it could be determined that in this issue TPP commitments have wider range and 
more requirements than EVFTA commitments.

With regard to the TPP principle of “senior personnel”, there is no commitment under the EVFTA, 
and therefore Vietnam is not bound to perform this obligation under the TPP, and is not bound 
under the EVFTA.

In addition, the principle of market access is characterized in the positive list negotiation method 
which only EVFTA applied. This EVFTA principle provides the Vietnam obligation to enable market 
access for EU investors in the committed sectors in the schedule under Appendix 8d. The TPP is 
negotiated in the negative list method which means that unless otherwise listed in the reserved 
list (the list of non-conforming measures is not compatible), it must be fully open, no limitation. 
Therefore, there is no principle of market access in the TPP.

(ii) Group of principles on protection of investors. Investment and investors’ property

This group includes the commitments on the principle for Local State’s treatment, aiming to 
protect foreign investors, as well as investment and property, benefit from these investors’ 
activities in the host country. 

 Specifically, this group includes the following issues:

      - Principle of “minimal standard of treatment” - MST:

This principle is generally defined to be equal and reasonable treatment, with full and safe 
protection according to international practices. Despite using the same term, the content of this 
principle in different international agreement is very different. In the international investment 
customary, this is the principle cause a lot of controversy due to quite general connotation which 
can interpreted in many different ways. Therefore, many investors used and even abused this 
principle to claim for compensation for investment losses due to the government’s measures 
which is alleged to not meet “minimum standards of treatment.”

Both of TPP and EVFTA have MST principles, and are working to clarify this principle. However the 
level of clarification in each FTAs is not the same, consequently, the levels of commitment in this 
principle in these agreements are different.

Specifically, the MST principle under the TPP has more concise and general wording, and 
therefore also covers a broader range than that under the EVFTA. Standard treatment mentioned 
under the TPP is international one, and therefore, wider than that under the EVFTA (which not 
mentioned the kind of standard, thus it could be understood that this standard under the EVFTA 
is a national one). The examples of violating MST principle under the EVFTA is more specific than 
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that under the TPP (which does not mention any example) and thus significantly limiting the 
scope of MST principle under the EVFTA in the comparison with the TPP. Furthermore, the EVFTA 
provides quite a lot of instructions for dispute settlement body in case of disputes related to the 
standard treatment, while the TPP only mentioned 03 cases. Hence, the degree of binding in the 
interpretation of the MST principle under the EVFTA is much higher than that under the TPP.

By the above analyzed differences in the application scope, from the perspective of enforcement 
obligations, the MST principle under the TPP set greater burdens for Vietnam, and similar 
countries, in the relations with foreign investors than that under the EVFTA.

      -  Principles of protection of investor assets before expropriation, confiscation measures, or 
in the event of armed conflict, civil unrest

This principle is provided in detail and basically similar in the TPP and the EVFTA.

Specifically, the main requirements of this principle are (i) The State shall not discriminate 
investors in cases of compensation for damage due to armed conflict or civil unrest ; (Ii) The State 
shall have measures to compensate in case of property confiscated by authorities or destroyed 
beyond overkill by the armed forces; and (iii) the State shall compensate for investor in the 
case of the compulsory purchase and expropriation under certain requirements (in terms of 
promptness, interest rate, market price ...).

In detail, there are certain differences between the TPP and the, but these differences are 
negligible. Meanwhile, the TPP provided more than the EVFTA, and also requiring more specific 
obligations of the host country.

      - The principles of ensuring the free transfer of capital and assets 

This is the principle of ensuring the rights of foreign investors to transfer legally capital, assets and 
profits in the host country return to investors’ countries. This is a common concern of any foreign 
investors and so is a quite familiar principle of international commitment on investment.

With regard to the TPP and the EVFTA, this principle is clarified in many aspects (type of assets 
to be transferred, the transfer property principles...). In a detailed assessment, the commitments 
under the TPP are more detailed than that under the EVFTA, with specific binding requirements 
on currencies and asset... as well as the exceptions. Therefore, it could be concluded that the 
obligations of Vietnam on the matter under TPP are more specific, thus more binding than that 
under the EVFTA.

(iii) Commitments on investor-state dispute settlement (ISDS)

In both of the TPP and the EVFTA, the commitments related to the investor-state dispute 
settlement (ISDS) is the most controversial group in the negotiation rounds and also occupy a 
significant amount in the final document commitments.

In fact, ISDS is a special tool just for foreign investors to protect themselves against the host 
government via a non-governmental and independent arbitration institution to solve disputes 



SUMMARY OF REVIEWING RESULT18

between investors and competent authorities of the host states. ISDS is believed to have been 
abused by foreign investors through the cloudy arbitration organization, lack of objectivity, non-
transparent to gain favorable decisions in dispute with the host government.

Therefore, both the TPP and EVFTA indicate great efforts to limit the discretion of arbitrators in 
the ISDS disputes through providing more detailed requirements on the disputes settlement 
procedures for disputes, and more obvious bindings on the conditions for initiation, legal basis, 
applicable law, the validity of the arbitration decision, and other issues.

However, the TPP and the EVFTA choose two completely different approaches of ISDS 
commitments. While TPP allows conventional arbitration institutions (such as ICSID, ICSID 
Additional Facility, UNCITRAL, and other) and focuses on setting the binding provisions on 
proceedings which shall be complied by any arbitrators, EVFTA poses a relatively unique 
mechanism. Accordingly, there is arbitration established under the EVFTA to solve investor-state 
dispute with specific requirements on arbitrators, and some binding requirements during the 
proceedings.

Hence, with regard to the compulsory level for investors to use ISDS and arbitrators in an ISDA 
case, the TPP commitments are less binding than the EVFTA commitments. In other words, the 
flexible degree in disputes under the TPP are higher than that under the EVFTA. As a result, for 
Vietnam government, the possibility and the un-predictability of ISDS cases under the TPP are 
higher than those under the EVFTA.

(iv) Other principles on investment

Besides the mentioned-above principle of distinct groups on the protection of investment and 
market access, the EVFTA and the TPP also contain other principles, commitments to supplement 
and clarify some issues related to investment.

It is noteworthy that this group has quite specialized commitments, both provided under the TPP 
and the EVFTA with almost similar content, for example:

      -  Commitment to allow measures of discrimination related to investment procedures and 
report obligations of the TPP and the EU investors in the comparison with the domestic 
investors (as long as these measures do not affect substantive interests of investors);

      -  Commitment to allow exception measures in the cases related to the environment, public 
health or other public benefits;

      -  Commitment to encourage and promote social responsibility of enterprises;

      -  Commitment on beneficial refusal in which the parties commit not to accord the rights 
and benefits for foreign investors under the TPP/EVFTA to some certain investors/
investments (e.g., foreign investor has investments and investment activities in only one 
host country without any other investment activities in investors’ the country);

      -  Commitment on subrogation. Accordingly, if the government or governmental authorities 
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fulfill the payment for investors, they shall be recognized the right to replace the 
investors in the related relationship in the host country;

In brief, it could be concluded that the majority of the basic commitment under Chapter on 
investment of the TPP and the EVFTA is similar, and provides the same obligations for Vietnam. 
The difference between the commitments on investment in these two agreements is mainly in 
the detailed and small provisions largely tied to the application scope and interpretation. From the 
perspective of these details, the TPP is evaluated to have a higher level of commitment, require a 
bit more than EVFTA.

2.  Review result on the compatibility of Vietnam legal 
framework with TPP commitments on investment

The review of Vietnam legal framework against TPP Commitments on Investment (limited to 
TPP Chapter 9 - Investments) indicates very positive results. Accordingly, the Vietnam legal 
provisions (mainly legislations on investment) are compatible with the TPP commitments. 
Some incompatible aspects are details of some commitments related to Vietnam legislation on 
measures to protect the investors’ interests.

(i) Compatible cases

Review results

The detailed review shows that Vietnam legislation is compatible with all of the investment 
institutions committed under the TPP, the majority of these cases are fully compatible, and a 
small number of cases is partly compatible.

This result is not surprised because the review of Vietnam legal framework against EVFTA 
commitments on March 2016 prepared by VCCI also has similar results. That Vietnam legal 
framework is almost fully compatible with modern trends in investment reflected in the two new 
generation free trade agreements such as the TPP and the EVFTA supposedly comes from the 
following reasons: 

      -  At first, the duration, during which Vietnam carried out the process of making Law on 
Investment in 2014, was also the one, during which the country joined the TPP and 
the EVFTA negotiations (including the negotiations on investment). The State agencies, 
which were in charge of negotiating about investment in these Agreements, were also 
the one taking responsible for the issuance of this Law.  As a result, Vietnamese law 
makers have been familiar to commitments under the EVFTA and similar ones under the 
TPP. Therefore, that they anticipatedly included the negotiated principles (accepted by 
Vietnam) in Law on Investment is understandable.
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      -  Secondly, about the content, a large number of points in the investment principles 
under the EVFTA and the TPP were developed from the corresponding principles under 
WTO. That Vietnam has improved its investment environment in compliance with WTO’s 
investment standards has played a key role in raising its attractiveness and making a 
big contribution to the consecutive increase in its foreign investment inflows in the past 
decade. Consequently, it is not too surprising to understand about the acknowledgement 
of “follow WTO” investment principles of Vietnamese law makers (in their efforts 
of administrative reforms and business environment improvement) in the country’s 
investment law even as Vietnam has been bound by investment commitments under the 
EVFTA

      -  Thirdly, despite the fact that investment principles under the EVFTA theoretically just bind 
Vietnam in its treatment to EU’s investors and investment, in many cases, the general 
application of these principles for all investors is beneficial for improving and raising 
the attractiveness of Vietnam’s investment environment to domestic and international 
investors. Hence, that the country’s unilateral inclusion in its domestic legislations (Law 
on Investment in 2014) as a system generally applied for all investors (not just EU’s ones) 
is understandable

In particular, Vietnam’s legal framework has totally met the following TPP commitments on 
investment:

      -  The principle of National Treatment (NT)

      -  The principle of Most Favoured Nation (MFN)

      -  Minimum Standard of Treatment (MST)

      -  Performance Requirements

      -  Senior Management and Board of Directors

      -  Subrogation

      -  Special Formalities and Information Requirements

      -  Denial of Benefits

      -  Investment and Environmental, Health and other Regulatory Objectives

      -  Corporate Social Responsibility

      -  The use of ISDS

It can be seen that cases where Vietnam legislations are completely compatible with TPP 
commitments on investment cover almost entire issues related to the basic principles of market 
access, investment liberalization, and ensuring the investors’ basic rights and assets in Vietnam.
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In the case of commitment on the investor-state dispute settlement (ISDS), although the Vietnam 
legislations on commercial arbitration have completely different conditions and procedures from 
the TPP. However, due to (i) Vietnam investment law has specific provisions on the application 
of international commitments in this case; (ii) the ISDC mechanism and the mechanism of 
commercial arbitration normally have the scope of application, in this review it is considered to 
compatible with the TPP.

Assessments and Recommendations

It is clearly seen that Vietnam’s current legislations are mostly compatible with TPP’s 
commitments on investment, Vietnamese legislations are getting closer and reaching to 
international liberalization and protection standards. What needs taking care of next is just the 
efficiency of implementing these standards (because TPP not only requires the obligations in the 
written documents, but also the implementation effectiveness)

For example, about the fair and equitable treatment (FET), full protection and security for 
investors and their investments, despite Vietnam’s acknowledgment of these standards (providing 
with full administrative, civil and criminal, and claim proceedings for investors to protect their 
own rights and settle disputes), there is a big gap between the actual implementation and 
expectations from/requirements of these provisions (with the number of unsolved cases of 
tribunals, and lasting and ineffective implementation of awards issued by tribunals). For these 
obligations, as implementing TPP, Vietnam does not need to adjust or amend anything included in 
its current legislations, but need to pay attention to the implementation of related regulations.

The effective and prompt implementation of regulations which are compatible with TPP 
commitments on investment is very meaningful for the Vietnam’s compliance with TPP 
commitments, especially these commitments could be used by TPP investors to bring Vietnam 
Government to the ISDS mechanism as provided under the TPP.

(ii) Partly compatible cases

Review results

The review results show that there is a small number of cases where Vietnam legislation does 
not have corresponding provisions or provisions which are not strictly adhere TPP commitment 
on investment. The incompatible cases only include the detailed issues, in some aspects of 
commitments. There are no completely incompatible case.

Specifically, the contents of TPP Commitments on Investment that Vietnam legal framework is 
partly in-compatible include:

      -  Commitment on Treatment in Case of Armed Conflict or Civil Strife: obligations on 
mandatory compensation for investors’ property confiscated (in any case) or destroyed 
(in the case exceeding necessary);
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      -  Commitment on Expropriation and Compensation: the obligation related to the principle 
of compensation (payment value, possibility of free exchange, interest rate of late 
payment), and indirect expropriation

      -  Confiscation on property and compensation (expropriation and Compensation): the part 
concerning the principle of compensation, the case of President indirect revenues

      -  Commitment on Transfers: obligations related to cases where to be transferred, principles 
of transfer and properties;

      -  Commitment on Performance Requirements: Some details related to some kind of 
technological requirements ...;

      -  Commitments on non-conforming measures (the case of reserved yet fully open for 
investment): If referring to Annex I and II, there are some incompatible cases in the 
specialized legislations which is analyzed in another Review3

      -  Commitment on ISDS: obligations on orders, procedures, conditions and usage.

It could be seen that the majority of incompatible cases in this review are details of commitments 
on the protection of investors’ profits, property and rights of making decision when they invest in 
Vietnam.

Assessments and Recommendations

Although these commitment are classified in the group which is partly incompatible with TPP 
commitment, the methods to solve these cases are different, and depend on the nature of each 
commitment. 

In principle, TPP commitment is only binding with Vietnam in measures dealing with TPP investors 
and investments in Vietnam (as defined under TPP Chapter 9 on investment) which do not apply 
to foreign investors and investment in general, and do not apply to domestic investors.

However, in some cases, the application could be bound to generally apply to all entities (e.g., 
in the case TPP clearly requires general application) or the application should be considered for 
general application (if it is beneficial for Vietnam).

Therefore, the recommendation for the revision of Vietnam legal framework to meet TPP 
requirement could be divided into 02 groups:

q	 Directly apply TPP commitments or issue separate regulations of the relevant cases in a 
separate TPP implementation legislation on investment.

This recommendation should be applied in the case of specific content, and only in the narrow 
range of entities as committed (TPP investors and investment) and in the case having enough 
clear, enough detailed content.

3/ The Review on Vietnam legal framework against WTO, TPP and EVFTA commitments on service market access for foreign investors.
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The incompatible case is recommended to apply this solution including:

      -  Commitment on Transfer: obligations related to the case to be transferred, the principles 
of transfer and properties;

      -  Commitment on treatment in Case of Armed Conflict Treatment or Civil Strife: obligations 
on mandatory compensation for investors’ property confiscated (in any case) or destroyed 
(in the case exceeding necessary);

      -  Commitment on Expropriation and Compensation: the obligation related to the principle 
of compensation (payment value, possibility of free exchange, interest rate of late 
payment), and indirect expropriation

      -  Commitment on ISDS: obligations on orders, procedures, conditions and usage.

Particularly in the commitment on compensation in the event of armed conflict, civil unrest, 
expropriation, (i) this is the minimum solution which applies only if the maximum solution (as 
described below) are not accepted; and (ii) it is not feasible to directly apply commitment, 
and needs specific and detailed regulations on related issues a separate TPP implementation 
legislation on investment.

q	 Amend Vietnam legal framework for general application

It is proposed that this solutions are applied on the cases requiring general application or having 
fair, reasonable content which is consistent with the interests of domestic investors and feasible 
from the perspective of the government. Therefore, these case could and should generally apply 
to all entities

The incompatible case is recommended to apply this solution including:

      -  Commitment on performance requirements to the requirements of the operation: Some 
details related to some kind of technological requirements ... (TPP commitments require 
general application)

      -  Commitment on treatment in Case of Armed Conflict Treatment or Civil Strife: obligations 
on mandatory compensation for investors’ property confiscated (in any case) or destroyed 
(in the case exceeding necessary);

      -  Commitment on Expropriation and Compensation: the obligation related to the principle 
of compensation (payment value, possibility of free exchange, interest rate of late 
payment), and indirect expropriation

Particularly in the commitment on compensation in the event of armed conflict, civil unrest, 
expropriation, (i) this is the maximum which is fair toward all domestic investors; and (ii) where 
there is suitable memorandum of not being able to apply this maximum solution, the minimum 
solution could be applied (included in a separate TPP implementation legislation on investment as 
stated in the above subsection)
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Conclusion

The review of Vietnam legal framework against TPP commitments on investment shows that in 
general TPP commitments on investment are quite similar to EVFTA commitments (except for 
some details with stronger commitment) and Vietnam legal framework is basically compatible 
with new global standard on liberalization and investment protection as provided under the 
EVFTA and the TPP. Hence, although the TPP’s future is uncertain, Vietnam during the EVFTA 
implementation also implement almost TPP commitment on investment.

Almost compatible cases of Vietnam legal framework with TPP commitment is detailed issues, 
separate provisions (except for the large content of ISDS). The recommendation for this case is to 
directly apply TPP commitment, or to include commitments and clarified regulations in a separate 
TPP implementation legislation on investment (only the application of the specific commitment 
should be reserved for restricted entities), or to revise Vietnam legal framework as committed (in 
the case of commitment requiring general application or providing benefit for Vietnam)./.
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Section A

Article 9.1: 
Definitions

Enterprise Assessment:
TPP  “enterprise”=“organization” under Vietnamese legislations; EVFTA enterprise = 
“economic organization” under Vietnamese legislations
TPP: “enterprise of a Party” = “economic organization of a party” under Vietnamese 
legislations, and close to EU’s definition
Recommendation
Directly apply or include in the Suggested Law on Implementing TPP

Investment Assessment
About definition: TPP and EVFTA have same definition; EVFTA has “for a certain 
duration”. 
Lists (not the closed list): generally similar (EVFTA’s are broader in some cases, TPP 
has many regulations limiting the definition of “investment”) 
Vietnamese regulations do not have the definition of “investment” as those under 
under EVFTA and TPP
Law on Investment only has definitions of “invested capital”, “investment project” 
and “business investment (activity)” in the way that describes investors’ activities 
without defining the nature of investment activity (commitment of capital with the 
expectation of gain or profit and/or the assumption of risk).
Recommendation
Directly apply or include in the Suggested Law on Implementing TPP

Investment 
agreement

Assessment
Almost similar under TPP and EVFTA
Vietnamese legislations only have 02 corresponding forms (i) state – private 
cooperation contracts supplying public services or infrastructure projects, and (ii) 
petroleum contracts; others are administrative decisions
Recommendation
Directly apply or include in the Suggested Law on Implementing TPP

Investment 
authorization 
document

Assessment
Vietnamese legislations have regulations on Investment certificate with the same 
characteristics as Investment authorization document under TPP; EVFTA does not 
have any regulations 
Recommendation
No recommendations for any amendments of legislations.
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Other definitions Exclusive issue of the Agreement, Vietnamese legislations are irrelevant 

Article 9.2: Scope Exclusive issue of the Agreement, Vietnamese legislations are irrelevant

Article 9.4: National 
Treatment (NT)

Assessment

Scope of application of National Treatment under TPP is clearer and broader than 
that under EVFTA (EVFTA only requires absolute national treatment on operation; 
while on establishment NT is only applied to committed sectors; TPP requires 
absolute NT in every investment phase)

Recommendation

No recommendations for any amendments of legislations.

Article 9.5: Most-
Favoured-Nation 
Treatment (MFN)

Assessment

Scope of application of MFN under TPP is clearer and broader than that under EVFTA 
(EVFTA only requires absolute MFN on operation; while on establishment MFN is 
only applied to FTA being negotiated on 17th July 2015; and TPP requires absolute 
MFN)

About general MFN exceptions: EVFTA has many sectors excluded from MFN 
application, while TPP does not mention these exceptions.

Vietnamese legislations have been conforming (since there is currently no 
discrimination between foreign investors from different countries) – might be non-
conforming in the future.

Recommendation

No recommendations for any amendments of legislations.

Article 9.6: Minimum 
Standard of 
Treatment (MST)

Assessment

TPP is shorter but broader than EVFTA, especially: (i) MST under TPP is the 
international standard, EVFTA does not clearly state the standard; (ii) Examples 
under EVFTA are more specific, thus the extent is narrower than that under TPP 
(since there is no specific examples); (iii) EVFTA states many instructions in the case 
of disputes, TPP only states 03 cases.

Vietnamese legislations currently have quite complete and equal right on 
procedures and  and the one on being guaranteed justice and security by 
governmental authorities, thus in essence, Vietnamese legislations are conforming. 
No guarantee for implementation is available.

Recommendation

Need special attention to ensure the implementation of this obligation (for example: 
this criteria should be applied to consider all related complaints from TPP investors).
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Article 9.7: Treatment 
in Case of Armed 
Conflict or Civil Strife

Assessment

TPP and EVFTA have quite similar commitments. 

Vietnamese legislations:

   -    About commitment on non-discriminatory treatment in compensation: 
Vietnamese legislations have no regulations on compensation in these cases, 
thus also have no discriminatory regulations, and therefore conforming

   -    About compensations arising as assets are confiscated (in all cases) or damaged 
(in cases of exceeding necessary levels in compared to the related situations) 
by governmental authorities or armed forces in case of armed confict or 
civil strife happen: Vietnamese legislations on acquisition and requisition 
have not state the solutions for at least the case when assets/investment 
capital of foreign investors are damaged exceeding the necessary level; 
Vietnamese legislations on governmental compensation have no regulations 
on compensating for damages from activities of armed forces. Therefore, 
Vietnamese legislations are not in full conformity

If armed confict or civil strife is categorized as “force majeure”, Vietnamese 
legislations have absolutely no regulations on compensations for investors, thus 
totally non-conforming.

Recommendation

   -    Maximum strategy: Recommend amending Law on acquisition, requisition, 
Law on Governmental compensation to include these regulations, generally 
applying to all investors (domestic and foreign ones)

   -    Minimum strategy: Include this commitment into 01 Article in the Suggested 
Law on Implementing TPP (describing TPP commitment and consult to 
Vietnamese legislations related to the procedure and order of implementing 
the compensation

Article 9.8: 
Expropriation and 
Compensation

Assessment

TPP and EVFTA have the same commitments

Vietnamese legislations have conforming regulations on (i) cases approved for 
acquisition and requisition; (ii) acquisition and requisition principles. However, 
Vietnamse legislations have not (i)clearly mentioned regulations related to the paid 
value, the ability of being freely exchanged, and delayed-payment interest, thus 
not fully conforming; (ii) had regulations on indirect expropriation of property rights 
(acquisition, requisition), thus not fully conforming in these issues.

Recommendation

   -    Maximum strategy: Recommend amending Law on acquisition, requisition, Law 
on Governmental compensation to include these regulations, generally applyig 
to all investors (domestic and foreign ones)

   -    Minimum strategy: Include this commitment into 01 Article in the Suggested Law 
on Implementing TPP (describing TPP commitment and consult to Vietnamese 
legislations related to the procedure and order of implementing the compensation
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Article 9.9: Transfers Assessment

TPP and EVFTA are similar (TPP is more detailed in several points regarding used 
currency, physical assets… and it clearly stated the exceptions).

Vietnamese legislations on Investment although have claimed the investors’ rights 
of transfers, there have been no regulations on the principles of implementing these 
rights and the type of transferred assests, thus Vietnamese legislations are non-
conforming.

Vietnamese legislations on foreign exchange control, which control the transfer of 
money to foreign countries of foreign investors are more limited than that under 
TPP (the limitation on the cases allowed to do the transfer and no  available transfer 
principles), thus not in conformity.

Recommendation

Directly apply or include in the Suggested Law on Implementing TPP

Article 9.10: 
Performance 
Requirements

Performance 
Requirements

Assessment

TPP and EVFTA are similar (TPP is more detailed about the measures related to 
technology and it is generally applied to all invested sectors while EVFTA is only 
applicable to committed sectors). This obligation under TPP is generally appled, not 
limiting to TPP investors only.

Vietnamese legislations on Investment although have the majority of regulations 
which are similar to those under commitments, there are several cases the market 
access level of which are narrower than what are commited, thus Vietnamese 
legislations are not in full conformity.

Recommendation

Amend Vietnam’s Law on Investment to supplement principles which are under TPP 
but not yet / not fully detailed under Vietnamese legislations.

Conditions of 
implementing 
incentives

Assessment

TPP and EVFTA are similar

Vietnamese legislations on investment are in conformity (the regulation on the 
conditions to enjoy investment incentives are absolutely beyond restricted cases 
listed under the commitment)

Recommendation

No recommendations for any amendments of legislations.
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Article 9.11: Senior 
Management and 
Boards of Directors

Assessment

TPP has commitment on not limiting nationality of senior managers in enterprises. 
EVFTA does not have such commitment.

Vietnamese legislations are conforming (since there are no regulations on senior 
managers’ nationality)

Recommendation

No recommendations for any amendments of legislations.

Article 9.12: Non-
Conforming Measures

Assessment

TPP applies the negative approach, which is different from the positive approach 
that EVFTA applies in offering market access. Hence, it is generally incomparable.

Vitenamese legislations on investment are conforming, however sectoral 
Vietnamese legislations (on service sectors) need further detailed review.

Recommendation

No recommendations for any amendments of legislations.

Review sectoral legislations to identify cases that Vietnam offers narrower market 
access than that under TPP and EVFTA to directly apply these commitments or include 
in the Suggested Law on Implementing TPP, EVFTA on the basis of case by case.

Article 9.13: 
Subrogation

Assessment 

TPP and EVFTA have the same commitments

Vietnam does not have any regulations on this issue, however Vitenamese 
legislations (the Civil Code, the section about assets and civil transactions) also 
have no regulations preventing the subrogation under lawful transactionss between 
governmental authorities and other parties, thus in conformity. 

Recommendation

No recommendations for any amendments of legislations.

Article 9.14: 
Special Formalities 
and Information 
Requirements

Assessment

TPP and EVFTA have the same commitments

Since this is a commitment on exceptions, Vietnamese legislations are speculated 
to be conforming. In reality, Vietnam has made use of the exception of formalities 
(special formalities applied to foreign investors)

Recommendation

No recommendations for any amendments of legislations.
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Article 9.15: Denial of 
Benefits

Assessment
This is an exclusive issue under TPP (limiting the subjects enjoying the rights under 
this Chapter), not relevant to domestic regulations, thus Vietnamese legislations are 
speculated to be conforming.
Recommendation
No recommendations for any amendments of legislations.
However, since this is the right of Vietnam, attention should be paid during the 
implementing process to early identify cases where investors are not covered under 
the scope of this right.

Article 9.16: 
Investment and 
Environmental, 
Health and other 
Regulatory Objectives

Assessment
TPP and EVFTA have the same commitments
Since this is the exception of the commitment, Vietnamese legislations are 
speculated to be conforming (in reality Vietnam has not had regulations on these 
exceptions)
Recommendation
No recommendations for any amendments of legislations.
However, since this is the right of Vietnam, attention should be paid during the 
implementing process to identify suitable legal bases when the country applies 
measures different from the obligation mentioned under this Chapter.

Article 9.17: 
Corporate Social 
Responsibility

Assessment
TPP and EVFTA have almost the same commitments
Since this is a recommendatory and non-compulsory commitment, Vietnamese 
legislations are speculated to be conforming.
Recommendation
No recommendations for any amendments of legislations.

Section B: Investor-
State Dispute 
Settlement

TPP and EVFTA have different requirements related to the settlement mechanisim 
between the state and foreign investors, thus it is unsuitable to make comparison 
between the two.

Article 9.18: 
Consultation and 
Negotiation

Assessment
TPP commitments regulate that the dispute should be initially resolved through 
conciliation and negotiation; in the case of negotiation, a written request for 
consultations is required.
Vietnamese legislations do not have any regulations on the ways of conciliation, 
thus have not conformed with TPP
Recommendation
Directly apply the commitment.
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TPP COMMITMENT
ASSESSMENT

(TPP-EVFTA comparison, conformity level of Vietnamese legislations,  
and recommendation)

Article 9.19 – 
1.30, Annex 9-G, 
9-L (Arbitration 
procedures)

Assessment

About formality, Vietnamese legislations are conforming (since there are regulations 
on the principle of putting priority to applying international commitment in resolving 
ISDS disputes under Law on Investment)

About content, TPP is totally different from Vietnamese legislations (regulations on 
commercial arbitration, civil procedure, administrative procedure…) about the same 
issues (especially those related to the arbitration agreement and procedure, the 
approval and implementation of the arbitration’s awards), therefore, Vietnamese 
legislations are non-conforming with TPP commitments on this issue.

Recommendation

Directly apply the commitment.
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TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

Section A

Article 9.1: Definitions 

For the purposes of this 
Chapter:

Centre means the 
International Centre for 
Settlement of Investment 
Disputes (ICSID) 
established by the ICSID 
Convention

No definition of ICSID, 
though there are provisions 
related to ICSID.

Vietnam is now still 
considering joining the ICSID

No regulations on such 
Convention and Centre

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

claimant means an 
investor of a Party that is 
a party to an investment 
dispute with another 
Party. If that investor is 
a natural person, who is 
a permanent resident of 
a Party and a national of 
another Party, that natural 
person may not submit a 
claim to arbitration against 
that latter Party

“claimant of a Party” means:  

(a) an “investor” of a Party, 
as defined in Article 13 (ii) of 
Section 2 (Scope) acting on 
its own behalf; or  

(b) an “investor” of a Party 
acting on behalf of a locally 
established company, 
which it owns or controls. 
For greater certainty, a 
claim submitted under (b) 
shall be deemed to relate 
to a dispute between 
a Contracting State and 
a national of another 
Contracting State for the 
purpose of Article 25(1) of 
the ICSID Convention.

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

covered investment 
means, with respect to a 
Party, an investment in its 
territory of an investor of 
another Party in existence 
as of the date of entry into 
force of this Agreement 
for those Parties or 
established, acquired, or 
expanded thereafter;

No definition of ‘covered 
investment’  in spite of using 
it under EVFTA

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

disputing parties means 
the claimant and the 
respondent; 

disputing party means 
either the claimant or the 
respondent;

“disputing parties” 
means the claimant and 
respondent;  

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations
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TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

enterprise means an 
enterprise as defined 
in Article 1.3 (General 
Definitions), and a branch 
of an enterprise; 

Article 1.3: enterprise 
means any entity 
constituted or organised 
under applicable law, 
whether or not for profit, 
and whether privately 
or governmentally 
owned or controlled, 
including any corporation, 
trust, partnership, sole 
proprietorship, joint 
venture, association or 
similar organisation;

enterprise of a Party 
means an enterprise 
constituted or organised 
under the law of a Party, 
or a branch located in 
the territory of a Party 
and carrying out business 
activities there*

*For greater certainty, the 
inclusion of a “branch” 
in the definitions 
of “enterprise” and 
“enterprise of a Party” 
is without prejudice to 
a Party’s ability to treat 
a branch under its laws 
as an entity that has 
no independent legal 
existence and is not 
separately organised.  

an ‘enterprise’ means a 
juridical person, branch1 or 
representative office set up 
through establishment, as 
defined under this article;

a ‘juridical person of the 
EU’ or a ‘juridical person of 
Vietnam’ means a juridical 
person set up in accordance 
with the laws of a Member 
State of the European Union 
or of Vietnam respectively, 
and engaged in substantive 
business operations2in the 
territory of the EU or of 
Vietnam, respectively;

Law on Enterprise

Article 4.9

Vietnamese company means 
any enterprise that is 
established or registered 
under Vietnam’s law and has 
its headquarter located in 
Vietnam.

Law on Investment

Article 3.

14. Foreign investor means 
an individual holding a 
foreign nationality or an 
organization established 
under foreign laws an 
making business investment 
in Vietnam.

15. Vietnamese 
investor means an individual 
holding Vietnamese 
nationality or a business 
organization whose 
members or shareholders are 
not foreign investors.

16. Business 
organization means an 
organization established 
and run in accordance with 
Vietnam’s laws. Business 
organizations include 
companies, cooperatives, 
cooperative associations, 
and other organizations that 
make business investments.

Assessment:

- The term of “entreprise” 
under TPP is quite general, 
which is equivalent to the 
term “tổ chức”(organization) 
under Vietnam legal 
framework (because it 
includes associations, 
organizations which are 
established leglally, either 
for profit or non-profit, either 
funded by the Government 
or private sector).  The 
term enterprise under TPP 
seems to be larger than that 
under EVFTA (under EVFTA, 
“enterprise” is equivalent to 
“tổ chức kinh tế” (economic 
organization) under Vietnam 
legal framework)

However, within the term 
“enterprise of a Party”, 
“enteprise” is limited by 
“carrying business activities”; 
and, therefore, this term 
is quite equivalent to “tổ 
chức kinh tế” (econmic 
organization) and that of EU.

Ms. Trang: the phrase 
“carrying out business there” 
is refered only to branch or 
to all enterprise (if for both 
of branch and all enterprise, 
the word ‘there’ seems to 
be inappropriate). If this 
phrase is refered to ‘branch’, 
it also is inappropriate due to 
the requirement of carrying 
out business activities, 
meanwhile, there is no 
requirement for enterprise to 
operate business for profit.

1/ For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise of a Party

2/ In line with its notification of the Treaty establishing the European Community to the WTO (WT/REG39/1), the EU-Party understands that the concept of “effective and 
continuous link” with the economy of a Member State of the European Union enshrined in Article 54 of the TFEU is equivalent to the concept of “substantive business opera-
tions”. Accordingly, for a juridical person set up in accordance with the laws of Vietnam and having only its registered office or central administration in the territory of Viet-
nam, the EU Party shall only extend the benefits of this agreement if that juridical person possesses an effective and continuous economic link with the territory of Vietnam.
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TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

Recommendation:

- No recommendation for 
amendments of Vietnam 
legislations on investment for 
general application.

- To search easily, provide the 
definition of “enterprise” in 
the provision of application 
scope under the TPP 
implementation regulations 
on investment (this document 
only applies to cases falling 
in the TPP implementation 
scope), (if any)

- Apply directly this 
commitment without 
separate document issued 
for implementing TPP on 
investment.

- No recommendations for 
any amendments of Vietnam 
general legislations on 
investment.

freely usable currency 
means “freely usable 
currency” as determined 
by the International 
Monetary Fund under its 
Articles of Agreement;

A currency that the IMF has 
determined is widely used 
to make payments for 
international transactions 
and widely traded in 
the principal exchange 
markets. At present, the 
euro, Japanese yen, pound 
sterling, and U.S. dollar are 
classified as freely usable 
currencies.

None Ordinance on Foreign 
Exchange Control

Article 10.

Residents shall be permitted 
to choose to use Vietnamese 
dong, a freely convertible 
foreign currency or any 
other currency which 
authorised credit institutions 
are permitted to accept 
as payment in current 
transactions.

There is no stipulated 
definition on “freely 
usable currency” or “freely 
convertible foreign currency”

Assessment:

This definition is used for TPP 
only. The referred term is 
quite clear, therefore, it could 
be directly applied without 
the need of specific domestic 
regulation in the Vietnam 
legal framework.

Recommendation:

- No recommendation for 
amendments of Vietnam’s 
general legislations on 
investment

It is recommended that 
this definition should be 
provided in the specific TPP 
implementation document on 
investment to search easily 
(if any)

 - Apply directly this 
commitment without 
separate document issued 
for implementing TPP on 
investment.
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TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

ICC Arbitration Rules means 
the arbitration rules of the 
International Chamber of 
Commerce; 

ICSID Additional Facility 
Rules means the 
Rules Governing the 
Additional Facility for 
the Administration 
of Proceedings by 
the Secretariat of the 
International Centre for 
Settlement of Investment 
Disputes;

ICSID Convention means 
the Convention on the 
Settlement of Investment 
Disputes between 
States and Nationals of 
other States, done at 
Washington, March 18, 
1965;

Inter-American Convention 
means the Inter-
American Convention on 
International Commercial 
Arbitration, done at 
Panama, January 30, 1975;

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations
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TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

investment means every 
asset that an investor 
owns or controls, directly 
or indirectly, that has 
the characteristics of an 
investment, including 
such characteristics as the 
commitment of capital 
or other resources, the 
expectation of gain or 
profit, or the assumption 
of risk. Forms that an 
investment may take 
include: 

(a) an enterprise; 

(b) shares, stock and 
other forms of equity 
participation in an 
enterprise; 

(c) bonds, debentures, 
other debt instruments and 
loans; * ** 

*Some forms of debt, such 
as bonds, debentures, 
and long-term notes, 
are more likely to have 
the characteristics of an 
investment, while other 
forms of debt, such as 
claims to payment that 
are immediately due 
and result from the sale 
of goods or services, are 
less likely to have such 
characteristics

**A loan issued by one 
Party to another Party is 
not an investment

(d) futures, options and 
other derivatives; 

(e) turnkey, construction, 
management, production, 
concession, revenue-
sharing and other similar 
contracts; 

(f) intellectual property 
rights;

(p)  ‘investment’* means 
every kind of asset which is 
owned or controlled, directly 
or indirectly, by investors of 
one Party in the territory** 
of the other Party, that 
has the characteristics of 
an investment, including 
such characteristics as the 
commitment of capital 
or other resources, the 
expectation of gain or profit, 
the assumption of risk and 
for a certain duration. Forms 
that an investment may take 
include: 

(i) tangible or intangible, 
movable or immovable 
property, as well as any 
other property rights, such as 
leases, mortgages, liens, and 
pledges; 

(ii) an enterprise, shares, 
stocks and other forms of 
equity participation in an 
enterprise including rights 
derived therefrom;  

(iii) bonds, debentures, 
and loans and other debt 
instruments, including rights 
derived therefrom;  

(iv) turnkey, construction, 
management, production, 
concession, revenue- 
sharing, and other similar 
contracts; 

(v) claims to money, or 
to other assets or any 
contractual performance 
having an economic value;  
For greater certainty, “claim 
to money” does not include 
claims to money that arise 
solely from commercial 
contracts for the sale of 
goods or services by a 
natural or juridical person 
in the territory of a Party to 
a natural or juridical person 
in the territory of the other 
Party, or  financing of such 
contract other than a loan 
covered by subparagraph 
(iii), or any related order, 
judgement, or arbitral 
award.

Law on Investment

Article 3.

2. Investment project means 
a collection of proposal to 
make midterm or long-
term capital investment 
in business in a particular 
administrative division over a 
certain period of time.

5. Business 
investment means an 
investor’s investing capital to 
do business by establishing 
a business organization; 
making capital contribution, 
buying shares or capital 
contributions to a business 
organization; making 
investments in the form of 
contracts or execution of 
investment projects.

18.  Capital means money 
and other assets used 
invested in business.

Civil Code 2015

Article 105. Property

1. Property comprises 
objects, money, valuable 
papers and property rights.

2. Property includes 
immovable property 
and movable property. 
Immovable property and 
movable property may be 
existing property or off-plan 
property.

Assessment:

About conception:

TPP and EVFTA have 
the same conception of  
“investment” (however, the 
term ‘investment’ under the 
EVFTA requires “for a certain 
duration” which the TPP does 
not provide)

The list of form of investment 
in EVFTA is an open list, 
basically similar to that in 
TPP, and even larger in some 
cases (eg., the cases provided 
under point (ii), (iii), and (iv)). 
TPP has many provisions to 
limit the scope of the term 
“investment”.  

Vietnam legal framework 
does not have definition of “a 
investment” (khoản đầu tư) as 
provided under EVFTA, TPP.

Investment Law 2015 only 
provides some definitions 
such as “investment capital”, 
“investment project”, 
and “business investment 
(activities)”  which are 
defined by description of 
investor’s activities, not by the 
nature of investment activities 
(commitment of investment 
for profit, and/or taking risk)

The Civil Code 2015 has the 
definition of “property” being 
similar to (covering) forms 
of investment as listed under 
EVFTA. However, the definition 
of “property” of the Civil Code 
2015 is not limited by the 
criteria of nature and business 
expectation as provided in the 
definition of “a investment” of 
EVFTA, TPP.
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(g) licences, authorisations, 
permits and similar rights 
conferred pursuant to the 
Party’s law;* and

*Whether a particular type 
of licence, authorisation, 
permit or similar 
instrument (including a 
concession to the extent 
that it has the nature of 
such an instrument) has 
the characteristics of an 
investment depends on 
such factors as the nature 
and extent of the rights 
that the holder has under 
the Party’s law. Among 
such instruments that do 
not have the characteristics 
of an investment are 
those that do not create 
any rights protected 
under the Party’s law. 
For greater certainty, 
the foregoing is without 
prejudice to whether any 
asset associated with 
such instruments has 
the characteristics of an 
investment. 

(h) other tangible or 
intangible, movable or 
immovable property, and 
related property rights, 
such as leases, mortgages, 
liens and pledges,

but investment does 
not mean an order or 
judgment entered in a 
judicial or administrative 
action.

(vii) intellectual property 
rights as defined in Chapter 
Y of this Agreement 
[Intellectual Property] and 
goodwill; Returns that are 
invested shall be treated 
as investments and any 
alteration of the form in 
which assets are invested 
or reinvested shall not 
affect their qualification as 
investments.

*For the purpose of the 
definition of investment, 
enterprise does not include 
representative office. For 
greater certainty, the fact 
that a representative office 
is established in the territory 
of a Party is not in itself 
considered that there is an 
investment

** For greater certainty, 
territory shall include 
exclusive economic zone 
and continental shelf, as 
provided in the United 
Nations Convention on the 
Law of the Sea (UNCLOS)

By combining the definition 
of “investment capital” under 
Investment Law 2014, and 
the definition of “property” 
under Civil Code 2015, 
there is no conflict between 
Vietnam legal framework and 
EVFTA and TPP in this issue. 
Therefore, basically Vietnam 
legal framework is compliance 
with TPP and EVFTA.

However, with the aspect of 
implementation, the definition 
of “investment/a investment” 
under EVFTA and TPP has a 
direct impact to Vietnam’s  
investments regulated by 
these two FTAs, therefore, 
the fact that there is neither 
equivalent term or definition 
nor clear exception 

Recommendation:

- Under the implementation 
legal documents of TPP and 
EVFTA on investment, there 
are provisions regulating the 
definition of “an investment” 
along with other details as 
committed.

- Other solution: There is a 
article providing that these 
commitments shall be directly 
applied (However, this 
solution should be applied 
when no implementation 
documents of TPP is 
promulgated)

- Apply directly this 
commitments at this point 
without separate documents 
issued to implement TPP, 
EVFTA on investment
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investment agreement 
means a written 
agreement* that is 
concluded and takes effect 
after the date of entry into 
force of this Agreement** 
between an authority 
at the central level of 
government*** of a Party 
and a covered investment 
or an investor of another 
Party and that creates an 
exchange of rights and 
obligations, binding on 
both parties under the law 
applicable under Article 
9.25.2 (Governing Law), 
on which the covered 
investment or the investor 
relies in establishing 
or acquiring a covered 
investment other than the 
written agreement itself, 
and that grants rights to 
the covered investment or 
investor: 

* “Written agreement” 
refers to an agreement 
in writing, negotiated 
and executed by both 
parties, whether in a single 
instrument or in multiple 
instruments. For greater 
certainty: 

(a) a unilateral act of an 
administrative or judicial 
authority, such as a permit, 
licence, authorisation, 
certificate, approval, or 
similar instrument issued 
by a Party in its regulatory 
capacity, or a subsidy or 
grant, or a decree, order or 
judgment, standing alone; 
and 

(b) an administrative or 
judicial consent decree or 
order, 

shall not be considered a 
written agreement. 

Article 14.

5. Where a Party has entered 
into a written agreement with 
investors of the other Party or 
their investments referred to 
in Article 13 [Scope of section 
II Investment Protection] that 
satisfies all of the following 
conditions, that Party shall not 
breach the said agreement 
through the exercise of 
governmental authority. The 
conditions are:  
(i) the written agreement is 
concluded and takes effect 
after the date of entry into 
force of this Agreement3;  
(ii) the investor relies on 
that written agreement in 
deciding to make or maintain 
an investment referred to 
in article in Article 13. 1 (i) 
[Scope of section II Investment 
Protection] other than the 
written agreement itself and 
the breach causes actual 
damages to that investment;  
(iii) the written agreement4 
creates an exchange of rights 
and obligations in connection 
to the said investment, 
binding on both parties; and  
(iv) the written agreement 
does not contain a clause on 
the settlement of disputes 
between the parties to that 
agreement by international 
arbitration.   
6. When applying the 
above fair and equitable 
provisions, a Tribunal will 
take into account whether 
a Party made a specific 
representation to an investor 
to induce an investment 
referred to in Article 13. 
1 (i) [Scope of section II 
Investment Protection], 
that created a legitimate 
expectation, and upon which 
the investor relied in deciding 
to make or maintain that 
investment, but that Party 
subsequently frustrated.  

Law on Investment

Article 3. Definition

8.  Public-Private Partnership 
contract (hereinafter referred 
to as PPP contract) means 
a contract between a 
competent authority and 
an investor or project 
management enterprise 
to execute an investment 
project as prescribed in 
Article 27 of this Law.

Decree No. 15/2015/
ND-CP on Investment in 
the form of Public-Private 
Partnership

Article 3. Interpretation of 
terms

1. “Investment in the form of 
public-private partnership” 
(hereinafter referred to as 
PPP) means any form of 
investment on the basis 
of a contract between a 
regulatory agency and an 
investor, a project enterprise 
to carry out, manage and 
operate an infrastructure and 
public service project.

2. “Project contract” means 
the contracts prescribed in 
Clause 3, 4, 5, 6, 7, 8 and 
9 of this Article and other 
similar contracts prescribed 
in Clause 3 Article 32 hereof.

3. “Build – Operate – Transfer 
contract” (hereinafter 
referred to as BOT contract) 
means a type of contract 
to build an infrastructure 
project between a regulatory 
agency and an investor; after 
completing the construction, 
the investor shall be entitled 
to operate it for a specified 
period of time; eventually, 
the investor shall transfer it 
to the regulatory agency.

Assessment:

In consideration of the TPP 
definition of investment 
agreement (and a similar 
definition of EVFTA), Vietnam 
legal framework only has 
02 equivalent group of 
agreements, including (i) 
public-private partnership 
contract (PPP) to execute an 
investment project providing 
public service or infrastructure, 
and (ii) petroleum contract 
(between an SOE authorized 
by the Government to 
negotiate and conclude 
contract and an investor)

All other cases (especially case 
of transferring right to use 
and exploit natural minerals,  
and forest,…) are in the form 
unilateral administrative 
decisions (license, registration, 
administrative decisions,…)

Other aspects (such as land, 
usage of water surface, radio 
wave,… ) excluded by TPP  
are not considered. 

Due to TPP’s definition of 
“investment agreement” 
only defining the scope of 
subjects regulated by the 
relevant commitments, 
only cases suitable with this 
TPP’s definition are binding, 
therefore, cases unsuitable 
with this TPP’s definition are 
excluded.

Hence, in principle, the 
Vietnam legal framework is 
compatible with TPP in this 
issue.

3/ For greater certainty, a written agreement that is concluded and takes effect after the entry into force of this Agreement does not include the renewal or extension of 
an agreement in accordance with the provisions of the original agreement, and on the same or substantially the same terms and conditions as the original agreement, 
which has been concluded and entered into force prior to the entry into force of this Agreement.

4/ Written agreement means an agreement in writing, entered into by a Party with an investor of the other Party or their investment, referred to in Article 13 [Scope of 
section II Investment Protection], and negotiated and executed by both Parties, whether in a single instrument or multiple instruments. 
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**For greater certainty, a 
written agreement that is 
concluded and takes effect 
after the entry into force 
of this Agreement does 
not include the renewal or 
extension of an agreement 
in accordance with the 
provisions of the original 
agreement, and on the 
same or substantially the 
same terms and conditions 
as the original agreement, 
which has been concluded 
and entered in force prior 
to the entry into force of 
this Agreement. 

***For the purposes of 
this definition, “authority 
at the central level of 
government” means, for 
unitary states, an authority 
at the ministerial level of 
government. Ministerial 
level of government 
means government 
departments, ministries or 
other similar authorities 
at the central level of 
government, but does not 
include: 

(a) a governmental agency 
or organ established by 
a Party’s constitution or 
a particular legislation 
that has a separate 
legal personality from 
government departments, 
ministries or other similar 
authorities under a Party’s 
law, unless the day to day 
operations of that agency 
or organ are directed or 
controlled by government 
departments, ministries or 
other similar authorities; or

(b) a governmental 
agency or organ that acts 
exclusively with respect 
to a particular region or 
province. 

7. A breach of another 
provision of this Agreement, 
or of a separate international 
agreement, does not in itself 
establish that there has been 
a breach of this Article.

4. “Build – Transfer – Operate 
contract” (hereinafter 
referred to as BTO contract) 
means a type of contract 
to build an infrastructure 
project between a regulatory 
agency and an investor; after 
completing the construction, 
the investor shall transfer it 
to the regulatory agency, and 
shall be entitled to operate it 
for an agreed period of time.

5. “Build – Transfer contract” 
(hereinafter referred to 
as BT contract) means a 
type of contract to build an 
infrastructure project between 
a regulatory agency and an 
investor; after completing the 
construction, the investor shall 
transfer it to the regulatory 
agency, and then the investor 
will be allotted a land parcel 
used for carrying out another 
project under the provisions of 
Clause 3 Article 14 and Clause 
3 Article 43 of this Decree.

6. “Build – Own – Operate 
contract” (hereinafter referred 
to as BOO contract) is a 
type of contract to build an 
infrastructure project between 
a regulatory agency and an 
investor; after completing the 
construction, the investor shall 
take ownership of this project 
and have the right to operate it 
for a specified period of time.

7. The Build – Transfer – Lease 
contract (hereinafter referred 
to as BTL contract) means a 
type of contract to build an 
infrastructure project between 
a regulatory agency and an 
investor; after completing the 
construction, the investor shall 
transfer it to the regulatory 
agency and shall be entitled to 
provide services on the basis 
of operation of such project 
for a specified period of time; 
the regulatory agency shall 
have the authority to lease 
and make payment for the 
investor’s services according 
to the regulation in Clause 2 
Article 14 of this Decree.

Recommendation:

- No recommendations for any 
amendments of legislations 

- To easily search, providing 
this definition to separate 
document implementing TPP 
on investment (if any).

- Apply directly this 
commitment if not issuing 
separate document 
implementing TPP on 
investment

- This commitment could be 
directly applied

- If necessary, there is 
specific legal document 
for TPP implementation, 
this definition should be 
included in this document (for 
convenient research)
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(a) with respect to natural 
resources that a national 
authority controls, such as 
oil, natural gas, rare earth 
minerals, timber, gold, 
iron ore and other similar 
resources,* including for 
their exploration, extraction, 
refining, transportation, 
distribution or sale;

*For the avoidance of 
doubt, this subparagraph 
does not include an 
investment agreement 
with respect to land, water 
or radio spectrum.

(b) to supply services on 
behalf of the Party for 
consumption by the general 
public for: power generation 
or distribution, water 
treatment or distribution, 
telecommunications, or 
other similar services 
supplied on behalf of the 
Party for consumption by 
the general public;* or

* For the avoidance of 
doubt, this subparagraph 
does not cover correctional 
services, healthcare 
services, education 
services, childcare services, 
welfare services or other 
similar social services.

(c) to undertake 
infrastructure projects, 
such as the construction 
of roads, bridges, canals, 
dams or pipelines or other 
similar projects; provided, 
however, that the 
infrastructure is not for the 
exclusive or predominant 
use and benefit of the 
government;

8. “Build – Lease – Transfer 
contract” (hereinafter referred 
to as BLT contract) means a 
type of contract to build an 
infrastructure project between 
a regulatory agency and an 
investor; after completing 
the construction, the investor 
shall have the right to provide 
services on the basis of 
operation of such projector 
a specified period of time; 
the regulatory agency shall 
have the authority to lease 
and make payment for the 
investor’s services according 
to the regulation in Clause 2 
Article 14 of this Decree; when 
the lease term expires, such 
project shall be transferred to 
the regulatory agency.

9. “Operation & Management 
contract” (hereinafter referred 
to as O&M contract) means a 
type of contract to operate the 
project between a regulatory 
agency and an investor for a 
specified period of time.
Law on Petroleum
Article 14.
Vietnam Oil and Gas Group is 
the international transaction 
name of Tap doan Dau 
khi Vietnam - Cong ty me, 
referred to as PetroVietnam 
and abbreviated to PVN. 
Vietnam Oil and Gas Group is 
a state company which may 
carry out oil and gas activities 
and conclude oil and gas 
contracts with organizations 
and individuals carrying out 
oil and gas activities according 
to law.
Article 15.
Petroleum contracts shall be 
signed in form of production-
sharing contract, joint-venture 
contract or other forms.
The petroleum contracts 
must comply with the model 
contract promulgated by the 
Vietnamese Government, 
comprising the following 
principal contents:
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7. Rights and obligations of 
the contractual parties;

8. The recovery of investment 
capital, the profit determination 
and division; the host country’s 
rights over fixed assets upon 
capital reimbursement and 
contract termination;

11. Responsibility to protect 
environment and ensure 
safety while conducting 
petroleum activities

Apart from the provisions 
in the model contract, the 
contractual parties may 
agree on other terms, which 
are not contrary to this Law 
and Vietnamese legislation.

Article 16.

Organizations and individuals 
wishing to sign petroleum 
contracts must go through 
biddings or other forms 
prescribed by the Vietnamese 
Government. They must 
clearly explain their financial 
capabilities, technical levels 
and professional experiences 
in petroleum activities.

Article 20

Contractors and Vietnam 
Petroleum Corporation must 
agree in the petroleum 
contracts on the work 
schedules and commitments 
to minimum financial 
investment in the prospection 
and exploration period.

Article 22

The languages used for 
petroleum contracts signed 
with foreign organizations or 
individuals and the documents 
enclosed with the contracts 
must be the Vietnamese and 
a common foreign language 
agreed upon by Vietnam 
Petroleum Corporation and 
such foreign organizations or 
individuals. The Vietnamese-
language and the foreign-
language copies shall have the 
equal value.
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Article 23

 Petroleum contracts shall 
take effect after they are 
approved by the Vietnamese 
Government.

Law on Mineral

Article 36. Selection 
of organizations and 
individuals to conduct 
mineral exploration

1. Competent state 
management agencies shall 
select organizations and 
individuals to be licensed for 
exploration of minerals in 
areas in which the mining 
right is not subject to auction.

Article 37. Selection of areas 
for elaboration of mineral 
exploration schemes

Organizations and individuals 
specified in Article 34 
of this Law that wish to 
explore minerals may 
conduct field surveys and 
take surface specimens to 
serve the selection of areas 
for elaboration of mineral 
exploration projects after 
obtaining written approval of 
the provincial-level People’s 
Committees of localities in 
which the to-be-explored 
areas are located. 

Article 40. Principles and 
conditions for granting 
mineral exploration licenses

1. Mineral exploration 
licenses are granted on the 
following principles:

a/ Mineral exploration licenses 
shall be granted only for areas 
in which no organization 
or individual is lawfully 
conducting mineral exploration 
or mining and which are not 
banned or temporarily banned 
from mineral activities, national 
mineral reserves areas or areas 
in which geological baseline 
surveys are being conducted 
for minerals of the same kind 
of minerals being applied for;
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b/ Each organization or 
individual shall be granted 
no more than 5 mineral 
exploration licenses, 
excluding the expired ones; 
the to-be-explored total area 
for a specific mineral under 
all licenses must not exceed 
2 times the exploration 
area under a single license 
prescribed in Clause 2, Article 
38 of this Law.

2. To be granted mineral 
exploration licenses, 
organizations and individuals 
must meet the following 
conditions:

a/ Being selected 
by competent state 
management agencies 
under Article 36 of this Law 
or having won auctions 
for mineral mining rights 
in unexplored areas under 
this Law; organizations and 
individuals that are ineligible 
for mineral exploration 
practice under in Clause 1, 
Article 35 of this Law must 
sign contracts with eligible 
organizations defined in 
Clause 1, Article 35 of this 
Law;

b/ Having an exploration 
project conformable with the 
mineral master plans; having 
obtained the Prime Minister’s 
written permission, for toxic 
minerals;

c/ Having an equity capital 
at least equal to 50% of the 
total investment capital for 
the implementation of the 
mineral exploration project.

3. Business households 
defined in Clause 2. Article 
34 of this Law may explore 
minerals for use as common 
construction materials if they 
fully meet the conditions set 
by the Government.
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Article 41. Mineral 
exploration licenses
1/ A mineral exploration 
license must contain the 
following principal details:
a/ Name of the exploring 
organization or individual;
b/ Kind of mineral, location and 
size of the exploration area;
c/ Method and volume of 
exploration;
d/ Exploration duration;
e/ Financial and other 
relevant obligations.
2. A mineral exploration 
license is valid for 48 months 
at most and may be extended 
multiple times for a total 
maximum duration of 48 
months. Upon each extension, 
the licensed organization 
or individual shall return at 
least 30% of exploration area 
stated in the granted license.
The exploration duration 
includes the time for 
implementing a mineral 
exploration project, time for 
submitting mineral deposit 
for approval and time 
for formulating a mining 
investment project. In case 
an organization or individual 
licensed for exploring 
minerals transfers the mineral 
exploration right to another, 
the exploration duration is 
the remaining period of the 
previously granted mineral 
exploration license.

Article 53. Principles and 
conditions for grant of 
mining licenses
1. Grant of a mining license 
must adhere to the following 
principles:
a/ A mining license is 
granted only for areas in 
which no organization 
or individual is lawfully 
exploring or mining minerals, 
but not for areas banned or 
temporarily banned from 
mineral activities or areas of 
national mineral deposits;
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b/ A mineral area in which 
large-scale mining can 
be effective may not be 
divided for the grant of 
mining licenses to many 
organizations or individuals 
for small-scale mining.
2. To obtain a mining license, 
an organization or individual 
must satisfy all the following 
conditions:
a/ Having an investment 
project to mine minerals 
in the explored area with 
approved mineral deposits in 
conformity with the master 
plans specified at Points b, c 
and d, Clause 1, Article 10 of 
this Law. Such a project must 
contain a plan on employment 
of professional human 
resources, and advanced 
and appropriate equipment, 
technologies and mining 
methods; for toxic minerals, 
the Prime Minister’s written 
permission is also required;
b/ Having an environmental 
impact assessment report or 
an environmental protection 
commitment made under the 
environmental protection law;
c/ Having an equity capital 
at least equal to 30% of the 
total investment capital of the 
mining investment project.
3. Business households 
defined in Clause 2, Article 
51 of this Law may mine 
minerals for use as common 
construction materials or 
conduct salvage mining if 
they satisfy all the conditions 
set by the Government.
Article 54. Mining licenses
1. A mining license must 
contain the following 
principal details:
a/ Name of the licensed 
organization or individual;
b/ Kind of mineral, location 
and size of the mining area;
c/ Mineral deposits, capacity 
and method of mining;
d/ Mining duration;
e/ Financial and other 
relevant obligations.
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2. A mining license is valid for 
30 years at most and may be 
extended multiple times with 
the total extension period not 
exceeding 20 years.

In case an organization or 
individual licensed for mining 
transfers the mining right to 
another, the mining duration 
is the remaining period of 
the mining license previously 
granted.

Law on Forest Protection 
and Development

Article 6.- The State’s rights 
over forests

1. The State uniformly 
manages and disposes 
of natural forests and 
forests developed with 
the State’s capital, forests 
being planted forests over 
which the ownership right 
has been transferred from 
forest owners to the State; 
forest wild animals; forest 
microorganisms; forest 
landscapes and environment.

2. The State exercises the 
right to dispose of the forests 
prescribed in Clause 1 of this 
Article as follows:

a/ To decide on forest use 
purposes by approving and 
deciding on forest protection 
and development plannings 
and plans;
b/ To stipulate forest 
assignment quotas and forest 
use terms;
c/ To decide on forest 
assignment, lease and 
recovery and permit the 
change of forest use purposes;
d/ To evaluate forests.
3. The State regulates forest 
benefit sources through the 
following financial policies:

a/ To collect forest use levies 
and forest rents;
b/ To collect tax on forest use 
right transfer and transfer 
of the ownership right over 
planted production forests.
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4. The State renders forest use 
rights to forest owners in the 
forms of forest assignment, 
forest lease, recognition of 
forest use rights or ownership 
right over planted production 
forests; and prescribes forests 
owners’ rights and obligations.

Law on Water Resources

Article 44. Register, license 
of exploitation, use of 
water resources

1. Cases not requiring 
register, not applying for 
permit when exploiting, 
using water resources:  

a) Exploitation, use of water 
for living of households;

b) Exploitation, use of 
water with small scale for 
manufacture, business, 
service;

c) Exploitation, use of sea 
water for manufacture of salt;

d) Exploitation, use of water 
for activities of culture, 
religion, scientific researches;

e) Exploitation, use of 
water for fire and explosion 
prevention, respond, 
overcoming of pollution 
incidents, epidemics and other 
emergencies as prescribed by 
law on emergency.

2. For case of underground 
water exploitation specified 
in points a, b and d, clause 
1 of this article in areas 
where water level declined 
excessively, they must register.

3. Organizations, individuals 
exploiting, using water 
resources not subject to case 
specified in clause 1 and 
clause 2 of this Article, before 
deciding investment, must be 
granted permit by competent 
state agencies specified in 
Article 73 of this Law.

4. The Government 
details register, license of 
exploitation, use of water 
resources. 
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investment authorisation* 
means an authorisation 
that the foreign 
investment authority of a 
Party** grants to a covered 
investment or an investor 
of another Party; 

*For greater certainty, 
the following are not 
encompassed within this 
definition: (i) actions taken 
by a Party to enforce laws 
of general application, 
such as competition, 
environmental, health 
or other regulatory laws; 
(ii) non-discriminatory 
licensing regimes; and (iii) 
a Party’s decision to grant 
to a covered investment 
or an investor of another 
Party a particular 
investment incentive or 
other benefit, that is not 
provided by a foreign 
investment authority in an 
investment authorisation. 

**For the purposes of 
this definition, “foreign 
investment authority” 
means, as of the date 
of entry into force of 
this Agreement: (a) for 
Australia, the Treasurer 
of the Commonwealth of 
Australia under Australia’s 
foreign investment policy 
including the Foreign 
Acquisitions and Takeovers 
Act 1975; (b) for Canada, 
the Minister of Industry, 
but only when issuing a 
notice under Section 21 
or 22 of the Investment 
Canada Act; (c) for Mexico, 
the National Commission 
of Foreign Investments 
(Comisión Nacional de 
Inversiones Extranjeras); 
and (d) for New Zealand, 
the Minister of Finance, 
the Minister of Fisheries 
or the Minister for Land 
Information, to the extent 
that they make a decision 
to grant consent under the 
Overseas Investment Act 
2005.

None Article 26. Procedures for 
making investment by 
contributing capital, buying 
shares, or buying capital 
contributions

1. An investor shall follow 
the register the capital 
contribution, purchase of 
shares, or capital contributions 
in the following cases:

a) The investor contributes 
capital, buy shares or capital 
contributions of business 
organizations engaged in 
business lines subject to 
conditions applied to foreign 
investors.

b) 51% of charter capital of 
the business organization 
or more is held by foreign 
investors and/or business 
organizations mentioned 
in Clause 1 Article 23 of 
this Law after the capital is 
contributed, or shares/capital 
contributions are purchased.

3. Procedures for registration 
of capital contribution or 
purchase of shares/capital 
contributions:

a) The investor shall submit the 
application prescribed in Clause 
2 of this Article at the Service 
of Planning and Investment 
of the province where the 
headquarter of the business 
organization is situated;

b) If the contribution of 
capital, purchase of shares/
capital contributions satisfies 
the conditions in Point a and 
Point b Clause 1 Article 22 
of this Law, the Service of 
Planning and Investment shall 
send a written notification 
to the investor within 15 
days from the day on which 
the satisfactory application 
is received in order for the 
investor to follow procedures 
for changing shareholders/
members as prescribed by 
law. If conditions are not 
satisfied, the Service of 
Planning and Investment shall 
notify the investor in writing 
and provide explanation.

Assessment:

In TPP, there is only common 
definition of investment 
authorization.  EVFTA do not 
includes this definition.

Vietnam law stipulates similar 
regulations on investment 
certificates, thus, it is 
compatible.

Recommendation: 

No recommendations for any 
amendments of legislations 
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4. Investors other than 
those mentioned in Clause 
1 of this Article shall follow 
procedures for changing 
shareholders/members as 
prescribed by law when 
contributing capital, buying 
shares/capital contributions 
of business organizations. 
If such investors wish 
to register the capital 
contribution or purchase of 
shares/capital contributions, 
regulations in Clause 3 of this 
Article shall be followed.

Article 36. Cases in 
which the Certificate of 
investment registration is 
required

1. The Certificate of 
investment registration is 
required in the following 
cases:

a) Investment projects of 
foreign investors;

b) Investment projects of 
the business organizations 
mentioned in Clause 1 Article 
23 of this Article.

Article 37. Procedures for 
issuance of Certificate of 
investment registration

1. If the project is subject 
to issuance of a decision 
on investment policies as 
prescribed in Article 30, 
Article 31, and Article 32 of 
this Law, the registry office 
shall issue the Certificate 
of investment registration 
to the investor within 05 
working days from the 
receipt of the decision on 
investment policies.

2. If the project it not subject 
to issuance of a decision 
on investment policies as 
prescribed in Article 30, 
Article 31, and Article 32 of 
this Law, the investor shall 
follow the procedures below:

a) The investor shall submit 
the documents mentioned 
in Clause 1 Article 33 of this 
Law to the registry office;
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b) Within 15 days from 
the receipt of sufficient 
documents, the registry 
office shall issue the 
Certificate of investment 
registration. In case of 
rejection, the investor must 
be notified in writing and 
provided with explanation.

Article 38. Competence to 
issue, adjust, and revoke 
Certificates of investment 
registration

1. Management boards of 
industrial parks, export-
processing zones, hi-tech 
zones, economic zones 
shall receive, issue, adjust, 
and revoke Certificates of 
investment registration of 
the investment projects 
located therein.

2. The Services of Planning 
and Investment shall zones 
shall receive, issue, adjust, 
and revoke Certificates of 
investment registration of 
the investment projects 
outside industrial parks, 
export-processing zones, hi-
tech zones, economic zones, 
except for the case in Clause 
3 of this Article.

3. The Service of Planning 
and Investment of the 
province where the investor 
intends to place the head 
office or operating office 
to execute the investment 
project shall receive, 
issue, adjust, and revoke 
Certificates of investment 
registration of:

a) Any investment project 
that spreads over multiple 
provinces;

b) Any investment project 
executed both inside and 
outside industrial parks, 
export-processing zones, 
hi-tech zones, and economic 
zones;
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Article 39. Contents of 
Certificate of investment 
registration
1. Code of the project.
2. Name and address of the 
investor.
3. Name of the project.
4. Location and area of the 
project.
5. Objectives and scale of the 
project.
6. Capital investment in 
the project (including the 
investor’s capital and raised 
capital), capital contribution 
and capital raising schedule.
7. Duration of the project.
8. Project execution 
schedule: schedule of 
infrastructural development 
and inauguration (if any); 
schedule of achievements 
of primary targets and 
items; targets, duration, and 
operations of each stage (if 
the project is divided into 
multiple stages);
9. Investment incentives, 
support, and conditions (if any).
10. Conditions applied to the 
investor (if any).

investor of a non-Party 
means, with respect to 
a Party, an investor that 
attempts to make,* is 
making, or has made an 
investment in the territory 
of that Party, that is not an 
investor of a Party;

*For greater certainty, the 
Parties understand that, 
for the purposes of the 
definitions of “investor of a 
non-Party” and “investor of a 
Party”, an investor “attempts 
to make” an investment 
when that investor has taken 
concrete action or actions to 
make an investment, such 
as channelling resources or 
capital in order to set up a 
business, or applying for a 
permit or licence.

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

The definition of “investor of 
a non-Party” is a particular 
definition of TPP, and 
irrelevant to domestic legal 
framework.

Recommendation:

- No recommendations for any 
amendments of legislations 

- This commitment could be 
directly applied

- If necessary, there is 
specific legal document 
for TPP implementation, 
this definition should be 
included in this document (for 
convenient research)
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investor of a Party means 
a Party, or a national or 
an enterprise of a Party, 
that attempts to make, is 
making, or has made an 
investment in the territory 
of another Party;

Chapter I
4. 
(a) a ‘natural person of the 
EU’ means a national of 
one of the Member States 
of the European Union 
in accordance with its 
legislation and a ‘natural 
person of Vietnam’ means 
a national of Vietnam 
in accordance with its 
legislation;
c) a ‘juridical person of the 
EU’ or a ‘juridical person of 
Vietnam’ means a juridical 
person set up in accordance 
with the laws of a Member 
State of the European Union 
or of Vietnam respectively, 
and engaged in substantive 
business operations*in the 
territory of the EU or of 
Vietnam, respectively;
*In line with its notification 
of the Treaty establishing 
the European Community 
to the WTO (WT/REG39/1), 
the EU-Party understands 
that the concept of 
“effective and continuous 
link” with the economy 
of a Member State of the 
European Union enshrined 
in Article 54 of the TFEU is 
equivalent to the concept 
of “substantive business 
operations”. Accordingly, 
for a juridical person set 
up in accordance with the 
laws of Vietnam and having 
only its registered office or 
central administration in the 
territory of Vietnam, the EU 
Party shall only extend the 
benefits of this agreement 
if that juridical person 
possesses an effective and 
continuous economic link 
with the territory of Vietnam

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue 
of TPP only (the scope of 
application), no related to 
domestic regulations. 

Recommendation:

- No recommendation for 
amendments of Vietnam’s 
general legislations on 
investment. To easily search, 
providing this definition 
to separate document 
implementing TPP on 
investment (if any).

- Apply directly this 
commitment if not issuing 
separate document 
implementing TPP on 
investment
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(d) Notwithstanding the 
preceding paragraph, 
shipping companies 
established outside the EU or 
Vietnam and controlled by 
nationals of a Member State 
of the EU or of Vietnam, 
respectively, shall also be 
covered by the provisions of 
this Title, with the exception 
of Section 2 (Investment 
Protection) and of Section 3 
(Resolution of Investment 
Disputes), if their vessels 
are registered in accordance 
with their respective 
legislation, in that Member 
State or in Vietnam and  fly 
the flag of a Member State 
or of Vietnam;

LCIA Arbitration Rules 
means the arbitration rules 
of the London Court of 
International Arbitration;

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations
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negotiated restructuring 
means the restructuring 
or rescheduling of a 
debt instrument that has 
been effected through 
(a) a modification or 
amendment of that debt 
instrument, as provided 
for under its terms, or (b) 
a comprehensive debt 
exchange or other similar 
process in which the 
holders of no less than 75 
per cent of the aggregate 
principal amount of the 
outstanding debt under 
that debt instrument have 
consented to the debt 
exchange or other process;

None Circular 02/2013/TT-NHNN

Article 3. Interpretation of 
terms

7. Debts with restructured 
repayment term are debts, 
the payment term of which 
a credit institution accepts 
to restructure or reschedule 
for customers because the 
customers have no capability 
to duly pay the principals 
or interests as stated in the 
credit contract, but there are 
sufficient grounds for the 
credit institutions, foreign 
banks’ branches to assess 
that customers are capable 
to fully pay the principals 
and interests under the 
restructured repayment 
term.

Assessment:

The Vietnam legal framework 
has a quite equivalent 
definition to the TPP’definition 
of “negociated restructuring” 
(however, the definition under 
Vietnam legal framework does 
not contain the case where 
the holder accounts for 75 per 
cent of the aggregate principal 
amount of the outstanding 
debt as provided under TPP)

Recommendation:

- No recommendation for 
amendments of Vietnam’s 
general legislations on 
investment.

- Supplement the definition 
of “negociated restructuring” 
as provided under TPP into 
legal document for TPP 
implementation (if any)

- In case there is not such 
legal document, this provision 
should be directly applied.

New York Convention 
means the Convention 
on the Recognition and 
Enforcement of Foreign 
Arbitral Awards, done at 
New York, June 10, 1958;

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

non-disputing Party means 
a Party that is not a party 
to an investment dispute;

“non-disputing Party” 
means Vietnam when the 
respondent is the European 
Union or a Member State 
of the European Union, and 
the European Union when 
Vietnam is the respondent.

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations
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protected information 
means confidential 
business information 
or information that is 
privileged or otherwise 
protected from disclosure 
under a Party’s law, 
including classified 
government information;   

Law on Intellectual 
Property

Article 4.  Interpretations 
of terms

23. Trade secret means 
information obtained from 
activities of financial or 
intellectual investment, 
which has not yet been 
disclosed and which is able 
to be used in business.

Article 6. Grounds 
for the generation 
and establishment of 
intellectual property rights

3. Industrial property rights 
shall be established as 
follows:

(c) Industrial property rights 
to a trade secret shall be 
established on the basis of 
lawful acquirement of the 
trade secret and maintaining 
confidentiality thereof.

Article 85. Objects 
ineligible for protection as 
trade secrets

The following confidential 
information shall be 
ineligible for protection as 
trade secrets:

1. Personal identification 
secrets.

2. State management secrets.

3. National defence and 
security secrets.

4. Other confidential 
information unrelated to 
business.

Assessment:

The Vietnam legal framework 
is completely compatible with 
the definition of protected 
information under TPP, 
because:

- These definitions are 
equivalent;

- TPP provides that the 
definition of protected 
information shall depend on 
Party’s law.

Recommendation:

No recommendations for any 
amendments of legislations
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State Secrets Protection

Article 1.

 The State secrets mean 
information on cases, affairs, 
documents, objects, venues, 
time, speech, carrying 
important contents in the 
fields of politics, national 
defense, security, external 
affairs, economy, science, 
technology and other fields, 
which the State does not 
publicize or has not yet 
publicized and the disclosure 
of which will cause harm 
to the State of the Socialist 
Republic of Vietnam.

respondent means the 
Party that is a party to an 
investment dispute;

“respondent” means either 
Vietnam or, in the case of 
the European Union, either 
the European Union or the 
Member State concerned as 
notified pursuant to Article 6.

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

Secretary-General means 
the Secretary-General of 
ICSID; and

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

UNCITRAL Arbitration Rules 
means the arbitration 
rules of the United 
Nations Commission on 
International Trade Law.

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only, no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations
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Article 9.2: Scope

1. This Chapter shall apply 
to measures adopted or 
maintained by a Party 
relating to:

(a) investors of another 
Party;

(b) covered investments; 
and

(c) with respect to Article 
9.10 (Performance 
Requirements) and 
Article 9.16 (Investment 
and Environmental, 
Health and other 
Regulatory Objectives), all 
investments in the territory 
of that Party. 

No equivalent regulation (no 
regulation on the applying 
scope of Investment Chapter 
but have that of each Article 
in Investment Chapter under 
EVFTA) 

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This issue is about the treaty’s 
scope, therefore, the Vietnam 
legal framework has no 
equivalent definition.

Note: while all other 
commitments under this 
TPP chapter only apply 
on the investor, and 
investments (which means 
that Vietnam is not forced 
to revise general laws to 
meet its commitments), 
the duties under Article 
9.10 and Article 9.16 are 
applied on all investors and 
investments (no distinction 
between TPP entities or not), 
therefore, general domestic 
legal documents shall be 
completely in compliance.

Recommendation:

- No recommendations for any 
amendments of legislations

Note: this provision provides 
cases Vietnam need to 
comply under TPP chapter 
on investment. Therefore, 
although there is no need of 
an equivalent provision under 
Vietnam legal framework, 
this commitment should 
be paid attention when 
determining the compulsory 
case under TPP  in the process 
of promulgating relevant legal 
document 

- This commitment shall be 
codified as the provision 
on application scope of TPP 
implementation documents.

- Apply directly this 
commitment if not issuing 
separate document 
implementing TPP on 
investment 
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2. A Party’s obligations 
under this Chapter shall 
apply to measures adopted

or maintained by:

(a) the central, regional 
or local governments or 
authorities of that Party; 
and

(b) any person, including 
a state enterprise 
or any other body, 
when it exercises any 
governmental authority 
delegated to it by 
central, regional or local 
governments or authorities 
of that Party*.

*For greater certainty, 
governmental authority 
is delegated under the 
Party’s law, including 
through a legislative 
grant or a government 
order, directive or other 
action transferring or 
authorising the exercise of 
governmental authority.

(o) ‘measures adopted 
or maintained by a Party’ 
means measures taken by: 
(i) central, regional or local 
governments and authorities; 
and (ii) non-governmental 
bodies in the exercise 
of powers delegated by 
central, regional or local 
governments or authorities;

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

About the content, TPP and 
EVFTA commitments are quite 
similar in this issue

About the scope, this issue 
is a particular of the treaty, 
therefore, the Vietnam legal 
framework has no equivalent 
definition

Recommendation:

No recommendations for any 
amendments of legislations 

Note: this provision provides 
cases Vietnam need to 
comply under TPP chapter 
on investment. Therefore, 
although there is no need of 
an equivalent provision under 
Vietnam legal framework, 
this commitment should 
be paid attention when 
determining the compulsory 
case under TPP  in the process 
of promulgating relevant legal 
document
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3. For greater certainty, 
this Chapter shall not bind 
a Party in relation to an 
act or fact that took place 
or a situation that ceased 
to exist before the date 
of entry into force of this 
Agreement for that Party.

Article 4 - MFN

4. Paragraph 2 shall not be 
construed to oblige a Party 
to extend to the investors 
of the other Party or their 
investments the benefit 
of any treatment granted 
pursuant to any bilateral, 
regional and/or international 
agreements that entered 
into force before the entry 
into force of this Agreement  

5. Paragraphs 1 and 2 shall 
not be construed to oblige 
a Party to extend to the 
investors of the other Party 
or their investments the 
benefit of:               

  (a) any treatment granted 
as part of a process of 
economic integration, which 
includes commitments 
to abolish substantially 
all barriers to investment 
among the parties to such a 
process, together with the 
approximation of legislation 
of the parties on a broad 
range of matters within the 
purview of this Agreement5 .  

  (b) any treatment resulting 
from any international 
agreement for the avoidance 
of double taxation or other 
international agreement or 
arrangement relating wholly 
or mainly to taxation.   

  (c) any treatment resulting 
from measures providing 
for the recognition of 
qualifications, licences or 
prudential measures in 
accordance with Article VII of 
the General Agreement on 
Trade in Services or its Annex 
on Financial Services 

Annex to Article 14 – 
Treatment of Investment

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only (scope of 
duty application), no related 
to domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

- To easily search, providing 
this definition to separate 
document implementing TPP 
on investment (if any).

- Apply directly this 
commitment if not issuing 
separate document 
implementing TPP on 
investment

5/ Within this paragraph and for greater certainty, the ASEAN Economic Community and the European Union are falling within this concept of “a process of economic integration”.  
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Article 9.3: Relation to 
Other Chapters
1. In the event of any 
inconsistency between this 
Chapter and another Chapter 
of this Agreement, the other 
Chapter shall prevail to the 
extent of the inconsistency.
2. A requirement of a Party 
that a service supplier of 
another Party post a bond 
or other form of financial 
security as a condition for 
the cross-border supply 
of a service does not of 
itself make this Chapter 
applicable to measures 
adopted or maintained by 
the Party relating to such 
cross-border supply of the 
service. This Chapter shall 
apply to measures adopted 
or maintained by the Party 
relating to the posted bond 
or financial security, to 
the extent that the bond 
or financial security is a 
covered investment.
3. This Chapter shall not 
apply to measures adopted 
or maintained by a Party 
to the extent that they 
are covered by Chapter 11 
(Financial Services). 

No particular equivalent 
regulations

There is some relevant 
provisions in each specific 
commitment (if any) 

No regulations on such 
matter under Vietnamese 
legislation

Assessment:

This is the technical issue of 
these deals only (the priority 
of commitment application in 
this Chapter and other related 
Chapters), no related to 
domestic regulations. 

Recommendation:

No recommendations for any 
amendments of legislations

Note: this provision should 
be paid attention during 
the process of promulgating 
domestic legislations in 
the relevant sectors to 
ensure the priority of the 
binding commitments (eg., 
cross-border service, tele-
communication, …); or to 
only comply with the relevant 
Chapter and pay no attention 
to this Chapter (eg., financial 
service)

Article 9.4: National 
Treatment*

* For greater certainty, 
hether treatment 
is accorded in “like 
circumstances” under 
Article 9.4 (National 
Treatment) or Article 9.5 
(Most-Favoured-Nation 
Treatment) depends 
on the totality of the 
circumstances, including 
whether the relevant 
treatment distinguishes 
between investors or 
investments on the basis 
of legitimate public 
welfare objectives.

None No regulations on such 
matter under Vietnamese 
legislation

Assessment:
This is the technical issue of these 
deals only (the interpretation of 
“like circumstances), no related 
to domestic regulations.
Recommendation:
No recommendations for any 
amendments of legislations
- To easily search, providing 
this definition to separate 
document implementing TPP 
on investment (if any).
- Apply directly this commitment 
if not issuing separate document 
implementing TPP on investment
Note: This interpretation has 
important meaning in the 
implementation (esp., related 
to exception of preferential 
treatment due to legitimate 
pulic reasons and benefits), 
therefore, it should be paid 
attention during the application 
and disputes settlements (if any)
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1. Each Party shall accord 
to investors of another 
Party treatment no 
less favourable than 
that it accords, in like 
circumstances, to its own 
investors with respect 
to the establishment, 
acquisition, expansion, 
management, conduct, 
operation, and sale or 
other disposition of 
investments in its territory.

2. Each Party shall 
accord to covered 
investments treatment 
no less favourable 
than that it accords, in 
like circumstances, to 
investments in its territory 
of its own investors 
with respect to the 
establishment, acquisition, 
expansion, management, 
conduct, operation, and 
sale or other disposition of 
investments.

Article 3

1. In the sectors inscribed 
in the schedule of specific 
commitments in Annexes 
[…] (lists of commitments on 
liberalisation of investments 
of both Parties) and subject 
to any conditions and 
qualifications set out therein, 
each Party shall accord to 
investors of the other Party 
and to their investments, with 
respect to establishment 
in its territory, treatment no 
less favourable than that 
accorded, in like situations, to 
its own investors and to their 
investments.

Annex8d

Investment procedures 

7. Unbound for any measure 
with respect to investment 
procedures applied to 
foreign investor or foreign 
invested economic entities, 
such as procedures relating 
to investment registration 
certificate of investment 
projects, and foreign exchange 
management procedures.

2. A Party shall accord, to 
investors of the other Party 
referred to in Article 13.1. 
(i) [(Section 2- Investment 
Protection, Art. Scope] and to 
their investments referred to 
in Article 13.1 (ii) [(Section 
2- Investment Protection, Art. 
Scope], with respect to the 
operation of the investments, 
treatment no less favourable 
than that accorded in like 
situations  to its own investors 
and to their investments.

Article 13.1

(i)   investments by investors 
of a Party in existence in 
the territory the other Party 
as of the date of entry into 
force of this Agreement or 
made or acquired thereafter, 
made in accordance with 
applicable law6.

Law on Investment

Article 15. Forms and 
beneficiaries of investment 
incentives

1. Forms of incentives:

a) Application of a lower 
rate of corporate income tax 
for a certain period of time 
or throughout the project 
execution; exemption, 
reduction of corporate 
income tax;

b) Exemption or reduction 
of import tax on goods 
imported as fixed assets; raw 
materials, supplies, and parts 
used for the project;

c) Exemption, reduction of 
land rents, land levy.

2. Beneficiaries of 
investment incentives:

a) Projects of investment 
in the business lines given 
investment incentives 
specified in Clause 1 Article 
16 of this Article;

b) Investment projects in 
the administrative divisions 
given investment incentives 
specified in Clause 2 Article 
16 of this Article.

Article 16. Business 
lines and administrative 
divisions given investment 
incentives

1. Business lines given 
investment incentives:

a) High-tech activities, 
high-tech ancillary products; 
research and development;

b) Production of new 
materials, new energy, clean 
energy, renewable energy; 
productions of products with 
at least 30% value added; 
energy-saving products;

c) Production of key 
electronic, mechanical 
products, agricultural 
machinery, cars, car parts; 
shipbuilding;

Assessment:

NT principle under TPP is 
clearer, and larger than NT 
principle under EVFTA (EVFTA 
only require absolute NT 
principle in operation. With 
regard to establishment, 
NT principle only applies to 
committed sectors under 
EVFTA’s Annex, meanwhile 
TPP requires absolute NT 
principle in all stages, 
perspective of the investment 
progress.

With regard to exception, 
but for exceptions provided 
under Annex on Market Access 
(under EVFTA) or Annex on 
non-conforming measures 
(under TPP), in EVFTA 
wordings, there are some 
exceptions that not existing 
in the TPP. Nevertheless, if 
adding up all exceptions in the 
language and annexes, scope 
of NT in the TPP nearly similar 
with its in the EVFTA. .

With the perspective of 
Vietnam legal framework, 
Vietnam provides the general 
measures for all domestic 
and foreign investors and 
investments, but for the 
following exceptions:

- Procedure of investments/
enterprise establishment: 
particular procedure for 
foreign investors;

- Conditions for investment/ 
market access: particular 
conditions for investors of 
particular countries

Therefore, if it is based on the 
TPP commitment provided in 
this Article, the Vietnam legal 
framework is not completely 
compatible with TPP in the 
mentioned above distinction. 

6/ For greater certainty, in the case that the investment is made in the territory of Vietnam, “applicable law” refers to the laws and regulations of Vietnam 
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(ii) investors of a Party 
that have already made an 
investment covered under 
(i) in the territory of the 
other Party, with respect 
to the operation of such 
investment. 

3. Notwithstanding 
paragraph 2, and subject 
to the Annex X (Annex on 
National Treatment) in the 
case of Vietnam, a Party 
may adopt or maintain any 
measure with respect to the 
operation, management, 
conduct, maintenance, use, 
enjoyment and sale or other 
disposal of an investment 
referred to Article 13.1. (ii) 
[(Section 2- Investment 
Protection, Art. Scope] 
that is not inconsistent 
with the commitments 
inscribed in Annexes […] 
(lists of commitments on 
liberalisation of investments 
of both Parties), where such 
measure is:  

(a) a measure that is 
adopted on or before the 
entry into force of this 
Agreement; 

(b) a measure referred to 
in sub-paragraph (a) that is 
being continued, replaced 
or amended after the entry 
into force of this Agreement, 
provided the measure is 
no less consistent with 
paragraph 2 after being 
continued, replaced or 
amended than the measure 
as it existed prior to its 
continuation, replacement or 
amendment; or  

(c) a measure not falling 
within sub-paragraph (a) or 
(b), provided it is not applied 
in respect of, or in a way 
that causes loss or damage7 
to, investments made in the 
territory of the Party before 
the entry into force of such 
measure.   

d) Production of ancillary 
products serving textile and 
garment industry, leather 
and footwear industry, and 
the products in Point c of this 
Clause;

dd) Production of IT products, 
software products, digital 
contents;

e) Cultivation, processing of 
agriculture products, forestry 
products, aquaculture 
products; afforestation 
and forest protection; salt 
production; fishing and 
ancillary fishing services; 
production of plant varieties, 
animal breads, and 
biotechnology products;

g) Collection, treatment, 
recycling of waste;

h) Investment in 
development, operation, 
management of 
infrastructural works; 
development of public 
passenger transportation in 
urban areas;

i) Preschool education, 
compulsory education, 
vocational education;

k) Medical examination 
and treatment; production 
of medicines, medicine 
ingredients, essential 
medicines, medicines 
for prevention and 
treatment of sexually 
transmitted diseases, 
vaccines, biologicals, herbal 
medicines, orient medicines; 
scientific research into 
preparation technology and/
or biotechnology serving 
creation of new medicines;

l) Investment in sport 
facilities for the disabled 
or professional athletes; 
protection and development 
of cultural heritage;

However, considering 
Article 9.14.1 of TPP (which 
allows the application of 
particular procedure, as 
long as this procedure does 
not have negative effect to 
a considerable amount of 
material benefit of investor), 
Vietnam legal framework is 
allowed to provide particular 
procedure for foreign investor.

Therefore, Vietnam legal 
framework is compatible with 
this TPP provision.

Recommendation:

No recommendations for any 
amendments of legislations

7/ For the purposes of sub-paragraph c), it is understood that factors like the fact that a Party has provided for a reasonable phase in period for the implementation of a 
measure or has made any other attempt to address the effects of the measure on investments made before its entry into force, shall be taken into account in determining 
whether the measure causes loss or damage to investments made before its entry into force.  
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Annex []

National Treatment

Notwithstanding paragraph 2 
and 3 of Article …..(National 
Treatment), in sectors, 
subsectors, or activities 
listed below, Vietnam may 
adopt or maintain any 
measure with respect to the 
operation, management, 
conduct, maintenance, 
use, enjoyment and sale 
or other disposal of an 
investment referred to 
Article 13.1. (ii) [(Section 
2- Investment Protection, 
Art. Scope)] that is not in 
conformity with paragraph 
2, provided that such 
measure is not inconsistent 
with the commitments 
inscribed in Annexes […] 
(lists of commitments on 
liberalisation of investments 
of both Parties). Vietnam 
may not, under any measure 
adopted after the date 
of entry into force of this 
Agreement and covered 
by this Annex, require an 
investor of the EU, by reason 
of its nationality, to sell or 
otherwise dispose of an 
investment existing at the 
time the measure becomes 
effective.    

1. Newspapers and news-
gathering agencies, printing, 
publishing, radio and 
television broadcasting, in 
any form 

2. Production and distribution 
of cultural products, 
including video records 

3.  Production, distribution, 
and projection of television 
programmes and 
cinematographic works  

4. Investigation and security  

5. Geodesy and cartography  

6. Secondary and primary 
education services  

m) Investment in geriatric 
centers, mental health 
centers, treatment for agent 
orange patients; care centers 
for the elderly, the disabled, 
orphans, street children;

n) People’s credit funds, 
microfinance institutions

2. Administrative divisions 
given investment incentives:

a) Administrative divisions 
in disadvantaged area or 
extremely disadvantaged 
areas;

b) Industrial parks, export-
processing zones, hi-tech 
zones, economic zones.

3. According to regulations 
of Clause 1 and Clause 2 of 
this Article, the Government 
shall compile and adjust the 
List of business lines given 
investment incentives and 
the List of administrative 
divisions given investment 
incentives.

Article 17. Procedures for 
investment incentives

1. If the project has been 
granted a Certificate of 
investment registration, the 
registry office shall write the 
investment incentives, bases, 
and conditions for provision 
of investment incentives on 
the Certificate of investment 
registration.

2. If a Certificate of investment 
registration is not required, 
the investor shall be given 
investment incentives if the 
conditions for investment 
incentives are satisfied 
without having to apply for a 
certificate of investment. In 
this case, the investor shall 
determine the investment 
incentives and follow 
procedures for investment 
incentives at the tax authority, 
finance authority, or customs 
authorit y according to the 
conditions for investment 
incentives in Article 15 and 
Article 16 of this Law.
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7. Oil and gas, Mineral 
and natural resources 
exploration, prospecting and 
exploitation 

8.  Hydroelectricity and 
nuclear power; power 
transmission and/or 
distribution 

9. Cabotage transport 
services 

10. Fishery and aquaculture 

11. Forestry and hunting 

12. Lottery, betting and 
gambling 

13. Judicial administration 
services, including but not 
limited to services relating to 
nationality  

14. Civil enforcement  

15. Production of military 
materials or equipment 

16. River ports, sea ports 
and airports operation and 
management   

17. Subsidies  

Note for legal scrubbing: 
List to be reviewed, with 
the presence of investment 
negotiators, in order to avoid 
overlaps with exclusions in 
the text.

Article 22. Investment 
in establishment of a 
business organization

1. Investors may establish 
business organizations in 
accordance with law. Before 
establishing a business 
organization, the foreign 
investor must have an 
investment project and 
apply for a Certificate of 
investment registration 
following the procedures 
in Article 37 of this Law, 
and satisfy the following 
conditions:

a) The investor’s charter 
capital satisfies the 
requirements in Clause 3 of 
this Article;

b) The form of investment, 
operating scope, Vietnamese 
partners, and other aspects 
are conformable with the 
international agreements to 
which the Socialist Republic 
of Vietnam is a signatory.

2. Every foreign investor 
shall execute the investment 
project via a business 
organization established in 
accordance with Clause 1 of 
this Article, except for the 
case in which investment is 
made by contributing capital, 
buying shares, buying capital 
contributions, or making 
investments under contracts.

3. Foreign investors may 
own an indefinite amount 
of charter capital invested 
in business organizations, 
except for the following 
cases:

a) The holdings of the 
foreign investors at 
listed companies, public 
companies, securities-trading 
organizations, and securities 
investment funds are 
conformable with regulations 
of law on securities;
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b) The holdings of the 
foreign investors at state-
owned companies that 
have been equitized or 
converted are conformable 
with regulations of law on 
equitization and conversion 
of state-owned companies;

c) With regard to holdings of 
the foreign investors in other 
cases than those mentioned 
in Point a and Point b of this 
Clause, relevant regulations 
of law and the international 
agreements to which the 
Socialist Republic of Vietnam 
is a signatory shall apply.
Article 23. Investments 
made by foreign-invested 
business organizations
1. When establishing business 
organizations, contributing 
capital, buying shares or 
capital contributions of 
business organizations; 
making investments under 
business cooperation contracts 
in one of the following cases, 
the foreign investor must 
satisfy the conditions and 
follow investment procedures 
applied to foreign investors:
a) 51% of charter capital 
or more is held by foreign 
investors, or the majority 
of the general partners are 
foreigners if the business 
organization is a partnership;
b) 51% of charter capital or 
more is held by the business 
organizations mentioned in 
Point a of this Clause;
c) 51% of charter capital 
or more is held foreign 
investors and the business 
organizations mentioned in 
Point a of this Clause.
2. Foreign-invested business 
organizations in other cases 
than those mentioned in Points 
a, b, and c of this Clause shall 
satisfy conditions and follow 
investment procedures applied 
to Vietnamese investors 
when establishing business 
organization, when making 
investment by contributing 
capital, buying shares, buying 
capital contribution of business 
organizations, when making 
investments under business 
cooperation contracts.
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3. If a foreign-invested 
business organization that 
is established in Vietnam 
has a new investment 
project, procedures for such 
investment project shall be 
followed without having to 
establish a new business 
organization.

4. The government shall 
specify the procedures 
for establishing business 
organizations to execute 
investment projects of 
foreign investors and 
foreign-invested business 
organizations.

Article 24. Making 
investment by contributing 
capital, buying shares, 
or buying capital 
contributions of business 
organizations  

1. Investors are entitled 
to contribute capital, buy 
shares, or buy capital 
contributions of business 
organizations.

2. Foreign investors making 
investment by contributing 
capital, buying shares, 
buying capital contribution of 
business organizations shall 
comply with regulations in 
Article 25 and Article 26 of 
this Law.

Article 25. Methods and 
conditions for making 
capital contributions to 
business organizations, 
buying shares or capital 
contributions of business 
organizations

1. Foreign investors may 
contribute capital to 
business organizations in the 
following manners:

a) Buy shares of joint-stock 
companies through IPOs or 
additional issuance;

b) Contribute capitals to 
limited liability companies 
and partnerships;

c) Contribute capital to other 
business organizations not 
mentioned in Point a and 
Point b of this Clause.
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2. Foreign investors shall 
buy shares or capital 
contributions of business 
organization in the following 
manners:

a) Buy shares of joint-
stock companies from 
the companies or their 
shareholders;

b) Buy capital contributions 
to limited liability companies 
by their members and 
become members of limited 
liability companies;

c) Buy capital contributions 
to partnerships by partners 
and become partners;

d) Buy capital contributions 
to business organizations 
other than those mentioned 
in Points a, b, and c of this 
Clause from their members.

3. The contribution of capital, 
purchase of shares or capital 
contributions of foreign 
investors in the manners 
in Clause 1 and Clause 2 of 
this Article must satisfy the 
conditions in Point a and 
Point b Clause 1 Article 22 of 
this Law.

Article 26. Procedures for 
making investment by 
contributing capital, buying 
shares, or buying capital 
contributions

1. An investor shall follow 
the register the capital 
contribution, purchase 
of shares, or capital 
contributions in the following 
cases:

a) The investor contributes 
capital, buy shares or capital 
contributions of business 
organizations engaged in 
business lines subject to 
conditions applied to foreign 
investors.

b) 51% of charter capital of 
the business organization 
or more is held by foreign 
investors and/or business 
organizations mentioned 
in Clause 1 Article 23 of 
this Law after the capital is 
contributed, or shares/capital 
contributions are purchased.
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2. An application for 
registration of capital 
contribution or purchase of 
shares/capital contribution:

a) A written for registration 
of capital contribution or 
purchase of shares/capital 
contributions, which specify 
information about the 
business organization to 
which investment is made; 
the holding of the foreign 
investor after making 
investment;

b) A copy of the ID card or 
passport (if the investor is 
an individual); a copy of the 
Certificate of establishment 
or an equivalent paper that 
certifies the legal status of 
the investor (if the investor 
is an organization).

3. Procedures for registration 
of capital contribution or 
purchase of shares/capital 
contributions:

a) The investor shall submit 
the application prescribed 
in Clause 2 of this Article at 
the Service of Planning and 
Investment of the province 
where the headquarter of 
the business organization is 
situated;

b) If the contribution of 
capital, purchase of shares/
capital contributions satisfies 
the conditions in Point 
a and Point b Clause 1 
Article 22 of this Law, the 
Service of Planning and 
Investment shall send a 
written notification to the 
investor within 15 days 
from the day on which the 
satisfactory application is 
received in order for the 
investor to follow procedures 
for changing shareholders/
members as prescribed by 
law. If conditions are not 
satisfied, the Service of 
Planning and Investment 
shall notify the investor 
in writing and provide 
explanation.
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4. Investors other than 
those mentioned in Clause 
1 of this Article shall follow 
procedures for changing 
shareholders/members as 
prescribed by law when 
contributing capital, buying 
shares/capital contributions 
of business organizations. 
If such investors wish 
to register the capital 
contribution or purchase of 
shares/capital contributions, 
regulations in Clause 3 of this 
Article shall be followed.

Law on Enterprises

Article 7. Rights of 
enterprises

1. Engage in the business 
lines that are not prohibited 
by law.

2. Exercise business 
autonomy; decide on 
organizational structure, 
business lines, and location; 
change the scale and 
business lines.

3. Decide on the method of 
raising and using capital.

4. Find markets, customers, 
and sign contracts 
proactively.

5. Engage in export and 
import.

6. Hire employees to serve 
the business.

7. Apply science and 
technologies to improve 
business efficiency and 
competitiveness.

8. Own, use, and dispose of 
assets of the enterprise.

9. Refuse to provide 
resources against the law.

10. Lodge complaints 
and denunciations in 
accordance with regulations 
of law on complaints and 
denunciations.

11. Participating in 
proceedings in accordance 
with laws.

12. Other rights prescribed 
by relevant laws.
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Article 8. Obligations of 
enterprises

1. Satisfy the conditions 
when engaging in the 
business lines subject to 
business conditions as 
prescribed by the Law on 
Investment; maintain the 
fulfillment of such conditions 
throughout the business 
operation.

2. Do accounting, make 
and submit truthful 
financial statements in a 
timely manner according 
to regulations of law on 
accounting and statistics.

3. Declare, pay taxes 
and fulfill other financial 
obligation as prescribed by 
law.

4. Ensure the lawful 
rights and interests of 
employees according to 
regulations of law on 
employment; do not show 
discriminatory behaviors 
or insult employees in the 
enterprise; do not employ 
children and forced labour; 
provide support for and 
enable employees to 
have professional training; 
buy social insurance, 
unemployment insurance, 
health insurance, and other 
types of insurance for 
employees.

5. Ensure and take 
responsibility for quality of 
goods/services according to 
standards prescribed by law 
or registered/announced 
standards.

6. Fulfill obligations 
pertaining to business 
registration, changes 
of business registration 
information, disclosure 
of information about the 
enterprise establishment 
and operation, and other 
obligations prescribed in this 
Law and relevant laws.
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7. Take responsibility for the 
truthfulness and accuracy of 
information in the application 
for business registration 
and reports; rectify incorrect 
information.

8. Comply with regulations 
of law on national defense 
and security, social order 
and safety, gender equality, 
protection of natural 
resources, the environment, 
historic sites and natural 
monuments.

9. Exercise the obligations 
pertaining to business ethics 
to protect the lawful rights 
and interests of customers 
and consumers.

Article 21. Application 
for registration of a 
partnership

5. A copy of the Certificate 
of Investment registration 
of the foreign investors as 
prescribed by the Law on 
Investment.

Article 22. Application for 
registration of a limited 
liability company

4. Copies of:

c) The Certificate of 
Investment registration of 
the foreign investors as 
prescribed by the Law on 
Investment.

Article 23. Application for 
registration of a joint-stock 
company 

4. Copies of:

c) The Certificate of 
Investment registration of 
the foreign investors as 
prescribed by the Law on 
Investment
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3. For greater certainty, 
the treatment to be 
accorded by a Party 
under paragraphs 1 and 
2 means, with respect 
to a regional level of 
government, treatment 
no less favourable than 
the most favourable 
treatment accorded, in 
like circumstances, by 
that regional level of 
government to investors, 
and to investments of 
investors, of the Party of 
which it forms a part.

None No regional methods/ 
regulations, only have local 
methods/ regulations
There are no principle 
provisions regulating that local 
governments do not have the 
authority to issue regulations on 
the non-discrimination between 
national and foreign investors
Law on Promulgation of 
Legislative Documents
Article 4. The system of 
legislative documents
1. The Constitution.
2. Codes and Laws 
(hereinafter referred to as 
Laws), Resolutions of the 
National Assembly
3. Ordinances, Resolutions 
of Standing Committee of 
the National Assembly; Joint 
Resolutions between Standing 
ommittee of the National 
Assembly and Management 
Board of Central Committee of 
Vietnamese Fatherland Front
4. Orders, Decisions of the 
President.
5. Decrees of the Government; 
Joint Resolutions between the 
Government and Management 
Board of Central Committee of 
Vietnamese Fatherland Front
6. Decision of the Prime 
Minister.
7. Resolutions of Judge 
Council of the People’s 
Supreme Court.
8. Circulars of executive judge 
of the People’s Supreme Court; 
Circulars of the Chief Procurator 
of the Supreme People’s 
Procuracy; Circulars of Ministers, 
Heads of ministerial agencies; 
Joint Circulars between 
executive judge of the People’s 
Supreme Court and the Chief 
Procurator of the Supreme 
People’s Procuracy; Joint 
Circulars between Ministers, 
Heads of ministerial agencies 
and executive judge of the 
People’s Supreme Court, the 
Chief Procurator of the Supreme 
People’s Procuracy; Decisions of 
State Auditor General.

Assessment:
In principle, Vietnam has no 
regional authority on province 
/state level, therefore this TPP 
commitment is not relevant to 
Vietnam.

However, Vietnam does 
have the local authorities, 
and all local authorities at all 
levels have the right to issue 
legal documents. And there 
is no rule or judicial review 
measures to ensure that 
the measures enacted and 
enforced by local authorities 
do not discriminate between 
foreign investors/investments 
and domestic investors/
investments.

In fact, discrimination 
status still exists (although 
many cases are reversed 
discrimination, in favor of 
foreign investors/investments 
than domestic investors, 
therefore the NT principle is 
not violated).

Recommendation:

No recommendations for any 
amendments of legislations.

If this commitment must be 
applied at the local level, 
it is necessary to take this 
principle into consideration 
in order to avoid violation (if 
necessary, it is likely put this 
one into a principle in the 
Specific Implementing Text 
on Investment of the TPP to 
increase transparency and 
compliance effect).
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9. Resolutions of the 
People’s Councils of central-
affiliated cities and provinces 
(hereinafter referred to as 
provinces).

10. Decisions of the People’s 
Committees of provinces.

11. Legislative documents 
of local governments in 
administrative - economic 
units.

12. Resolutions of the 
People’s Councils of districts, 
towns and cities within 
provinces (hereinafter 
referred to as districts).

13. Decisions of the People’s 
Committees of districts.

14. Resolutions of the 
People’s Councils of 
communes, wards and towns 
within districts (hereinafter 
referred to as communes).

15. Decisions of the People’s 
Committees of communes.

Article 5. Rules for 
formulating and 
promulgating legislative 
documents

1. Ensure the 
constitutionality, legitimacy, 
and uniformity of legislative 
documents in the legal 
system.

2. Comply with regulations 
of law on authority, 
manner, and procedures 
for formulating and 
promulgating legislative 
documents.
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3. Ensure transparency of 
legislative documents.

4. Ensure the feasibility, 
frugality, effectiveness, 
promptness, accessibility, 
and practicality of legislative 
documents; integrate 
gender equality issues in 
legislative documents; 
ensure simplification of 
administrative procedures.

5. Ensure national 
defense and security, 
environmental protection 
without obstruction of 
implementation of the 
international agreements to 
which the Socialist Republic 
of Vietnam is a signatory.

6. Ensure publicity and 
democracy in receipt of 
and response to opinions, 
complaints of agencies, 
organizations, and 
individuals during the 
process of formulating and 
promulgating legislative 
documents.

Article 9.5: Most-Favoured-
Nation Treatment

Article 4 

Most Favoured Nation 
Treatment
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1. Each Party shall accord 
to investors of another 
Party treatment no 
less favourable than 
that it accords, in like 
circumstances, to investors 
of any other Party or of 
any non-Party with respect 
to the establishment, 
acquisition, expansion, 
management, conduct, 
operation, and sale or 
other disposition of 
investments in its territory.

2. Each Party shall 
accord to covered 
investments treatment 
no less favourable 
than that it accords, in 
like circumstances, to 
investments in its territory 
of investors of any other 
Party or of any non-
Party with respect to the 
establishment, acquisition, 
expansion, management, 
conduct, operation, and 
sale or other disposition of 
investments.

1.   Each Party shall accord to 
investors of the other Party 
and to their investments as 
regards the establishment of 
an enterprise in its territory, 
treatment no less favourable 
than the treatment it accords, 
in like situations, to investors 
and their investments under 
free trade agreement the 
former Party is negotiating on 
[17 July 2015].  
2.    Each Party shall accord to 
investors of the other Party 
and to their investments as 
regards their operation in its 
territory, treatment no less 
favourable than the treatment 
it accords, in like situations, to 
investors and investments of 
any non-Party   
3.     Paragraph 1 and 2 shall 
not apply to the following 
sectors: - Communication 
services, except for Postal 
services (CPC…) and 
Telecommunication services 
(CPC..); - Cultural, Sports and 
Recreational services;  -Fishery 
and aquaculture; -Forestry and 
hunting; -Mining, including oil 
and gas.   
4.    Paragraph 2 shall not be 
construed to oblige a Party 
to extend to the investors 
of the other Party or their 
investments the benefit 
of any treatment granted 
pursuant to any bilateral, 
regional and/or international 
agreements that entered 
into force before the entry 
into force of this Agreement  
5.    Paragraphs 1 and 2 shall 
not be construed to oblige a 
Party to extend to the investors 
of the other Party or their 
investments the benefit of:   
(a)    any treatment granted 
as part of a process of 
economic integration, which 
includes commitments 
to abolish substantially 
all barriers to investment 
among the parties to such a 
process, together with the 
approximation of legislation 
of the parties on a broad 
range of matters within the 
purview of this Agreement.  

Law on Investment

Article 5. Policies on 
business investment

4. The State shall treat 
investors equitably; introduce 
policies to encourage and 
enable investors to make 
business investment and 
to ensure sustainable 
development of economic 
sectors.

Article 22. Investment 
in establishment of a 
business organization

1.  Investors may establish 
business organizations in 
accordance with law.

Before establishing a 
business organization, the 
foreign investor must have 
an investment project and 
apply for a Certificate of 
investment registration 
following the procedures 
in Article 37 of this Law, 
and satisfy the following 
conditions:

a) The investor’s charter 
capital satisfies the 
requirements in Clause 3 of 
this Article;

b) The form of investment, 
operating scope, Vietnamese 
partners, and other aspects 
are conformable with the 
international agreements to 
which the Socialist Republic 
of Vietnam is a signatory.

. Every foreign investor shall 
execute the investment 
project via a business 
organization established in 
accordance with Clause 1 of 
this Article, except for the 
case in which investment is 
made by contributing capital, 
buying shares, buying capital 
contributions, or making 
investments under contracts.

3. Foreign investors may 
own an indefinite amount 
of charter capital invested in 
business organizations, except 
for the following cases:

Assessment:

The MFN principle in the TPP 
is broader and clearer than 
the MFN principle in the EVFTA 
(EVFTA only requires absolute 
MFN with operation problem; 
and with establishment 
problems, MFS is only with the 
FTA being negotiated in the 
time of 17/07/2015 while the 
TPP requires absolute MFN, 
which means with all FTAs/
other agreements, and to all 
matters related to investors, 
investments.

On exceptions to the MFN 
principle, apart from the 
exceptions in Annex on 
opening/incompatible 
measures, there are many 
areas in which EVFTA 
exceptions are not obliged to 
MFN, while the TPP does not 
provide these exceptions.

Under Vietnamese law’s 
perspective, Vietnam currently 
stipulates general investment 
procedure for foreign investors 
(regardless of nationality) 
and stipulates general 
procedures for both domestic 
and foreign investors in other 
sectors (merger, expansion, 
management, operation, sale 
or dissolution, bankruptcy...).

Therefore Vietnamese law 
is compatible with this TPP 
commitment. However, later, 
when Vietnam implements 
its commitments under other 
FTAs, it should be noted to 
ensure to treat TPP investors 
and investments at the best 
level.

Recommendation:

No recommendations for any 
amendments of legislations.
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(b)    any treatment resulting 
from any international 
agreement for the avoidance 
of double taxation or other 
international agreement or 
arrangement relating wholly 
or mainly to taxation.   

(c)     any treatment 
resulting from measures 
providing for the recognition 
of qualifications, licences 
or prudential measures in 
accordance with Article VII of 
the General Agreement on 
Trade in Services or its Annex 
on Financial Services   

6.         ‘’For greater 
certainty, the ‘treatment’ 
referred to in paragraphs 
1 and 2 does not include 
international dispute 
resolution procedures or 
mechanism, such as those 
included in Section 3, 
provided for in any other 
bilateral, regional and/or 
international agreements. 
Substantive obligations in 
such agreements do not 
in themselves constitute 
‘treatment’ and thus cannot 
be taken into account 
when assessing a breach 
of this Article. Measures by 
a Party pursuant to those 
substantive obligations shall 
be considered treatment. 
This Article shall be 
interpreted in accordance 
with Annex XX (MFN)

Annex [] Most Favoured 
Nation Treatment

Article …(MFN) shall be 
interpreted in accordance 
with Article ...(Scope and 
Definitions) and the principle 
of ejusdem generis.

a) The holdings of the 
foreign investors at 
listed companies, public 
companies, securities-trading 
organizations, and securities 
investment funds are 
conformable with regulations 
of law on securities;

b) The holdings of the 
foreign investors at state-
owned companies that 
have been equitized or 
converted are conformable 
with regulations of law on 
equitization and conversion 
of state-owned companies;

c) With regard to holdings of 
the foreign investors in other 
cases than those mentioned 
in Point a and Point b of this 
Clause, relevant regulations 
of law and the international 
agreements to which the 
Socialist Republic of Vietnam 
is a signatory shall apply.

Article 23. Investments 
made by foreign-invested 
business organizations

1. When establishing 
business organizations, 
contributing capital, 
buying shares or capital 
contributions of business 
organizations; making 
investments under business 
cooperation contracts in one 
of the following cases, the 
foreign investor must satisfy 
the conditions and follow 
investment procedures 
applied to foreign investors:

a) 51% of charter capital 
or more is held by foreign 
investors, or the majority 
of the general partners are 
foreigners if the business 
organization is a partnership;

b) 51% of charter capital or 
more is held by the business 
organizations mentioned in 
Point a of this Clause;

c) 51% of charter capital 
or more is held foreign 
investors and the business 
organizations mentioned in 
Point a of this Clause.
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2. Foreign-invested business 
organizations in other cases 
than those mentioned in 
Points a, b, and c of this 
Clause shall satisfy conditions 
and follow investment 
procedures applied to 
Vietnamese investors 
when establishing business 
organization, when making 
investment by contributing 
capital, buying shares, 
buying capital contribution 
of business organizations, 
when making investments 
under business cooperation 
contracts.

3. If a foreign-invested 
business organization that 
is established in Vietnam 
has a new investment 
project, procedures for such 
investment project shall be 
followed without having to 
establish a new business 
organization.

4. The government shall 
specify the procedures 
for establishing business 
organizations to execute 
investment projects of 
foreign investors and 
foreign-invested business 
organizations.

3. For greater certainty, 
the treatment referred 
to in this Article does not 
encompass international 
dispute resolution 
procedures or mechanisms, 
such as those included in 
Section B (Investor-State 
Dispute Settlement).

No equivalent regulations Assessment:

This is the technical issue of 
these deals only (about the 
exemption of ISDS mechanism 
out of MFN principle), 
no related to domestic 
regulations.

Recommendation:

No recommendations for any 
amendments of legislations

Article 9.6: Minimum 
Standard of Treatment*

*Article 9.6 (Minimum 
Standard of Treatment) 
shall be interpreted in 
accordance with Annex 9-A 
(Customary International 
Law).
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law.

3. A determination that 
there has been a breach 
of another provision of 
this Agreement, or of a 
separate international 
agreement, does not 
establish that there has 
been a breach of this 
Article.

4. For greater certainty, 
the mere fact that a 
Party takes or fails to 
take an action that may 
be inconsistent with an 
investor’s expectations 
does not constitute a 
breach of this Article, even 
if there is loss or damage 
to the covered investment 
as a result.

5. For greater certainty, the 
mere fact that a subsidy or 
grant has not been issued, 
renewed or maintained, 
or has been modified or 
reduced, by a Party, does 
not constitute a breach of 
this Article, even if there 
is loss or damage to the 
covered investment as a 
result. 

ANNEX 9-A

CUSTOMARY 
INTERNATIONAL LAW

 The Parties confirm their 
shared understanding that 
“customary international 
law” generally and as 
specifically referenced 
in Article 9.6 (Minimum 
Standard of Treatment) 
results from a general 
and consistent practice 
of States that they follow 
from a sense of legal 
obligation. The customary 
international law minimum 
standard of treatment 
of aliens refers to all 
customary international 
law principles that protect 
the investments of aliens.

5. Where a Party has entered 
into a written agreement with 
investors of the other Party or 
their investments referred to 
in Article 13 [Scope of section 
II Investment Protection] that 
satisfies all of the following 
conditions, that Party shall not 
breach the said agreement 
through the exercise of 
governmental authority. The 
conditions are:  
(i) the written agreement is 
concluded and takes effect 
after the date of entry into 
force of this Agreement8;  
(ii) the investor relies on 
that written agreement in 
deciding to make or maintain 
an investment referred to 
in article in Article 13. 1 (i) 
[Scope of section II Investment 
Protection] other than the 
written agreement itself and 
the breach causes actual 
damages to that investment;  
(iii) the written agreement9 
creates an exchange of rights 
and obligations in connection 
to the said investment, 
binding on both parties; and  
(iv) the written agreement 
does not contain a clause on 
the settlement of disputes 
between the parties to that 
agreement by international 
arbitration.   
6. When applying the above 
fair and equitable provisions, a 
Tribunal will take into account 
whether a Party made a specific 
representation to an investor 
to induce an investment 
referred to in Article 13. 1 (i) 
[Scope of section II Investment 
Protection], that created a 
legitimate expectation, and 
upon which the investor relied 
in deciding to make or maintain 
that investment, but that Party 
subsequently frustrated.  
7. A breach of another 
provision of this Agreement, 
or of a separate international 
agreement, does not in itself 
establish that there has been 
a breach of this Article.

8. Own, use, and dispose of 
assets of the enterprise.

9. Refuse to provide 
resources against the law.

10. Lodge complaints 
and denunciations in 
accordance with regulations 
of law on complaints and 
denunciations.

11. Participating in 
proceedings in accordance 
with laws.

12. Other rights prescribed 
by relevant laws.
Article 8. Obligations of 
enterprises
1. Satisfy the conditions 
when engaging in the 
business lines subject to 
business conditions as 
prescribed by the Law on 
Investment; maintain the 
fulfillment of such conditions 
throughout the business 
operation.
2. Do accounting, make 
and submit truthful 
financial statements in a 
timely manner according 
to regulations of law on 
accounting and statistics.
3. Declare, pay taxes and fulfill 
other financial obligation as 
prescribed by law.
4. Ensure the lawful rights 
and interests of employees 
according to regulations of 
law on employment; do not 
show discriminatory behaviors 
or insult employees in the 
enterprise; do not employ 
children and forced labour; 
provide support for and 
enable employees to have 
professional training; buy social 
insurance, unemployment 
insurance, health insurance, 
and other types of insurance 
for employees.

5. Ensure and take responsibility 
for quality of goods/services 
according to standards 
prescribed by law or registered/
announced standards.

In fact, similar commitments 
in many other FTAs were 
used (over-used) by many 
investors as a valid basis to 
sue in ISDS cases (due to 
the fact that the principles 
of minimum treatment are 
very general and can be 
interpreted in many different 
ways - TPP commitments has 
tried to limit the overly broad 
interpretation by stating 03 
issues that need explaining, 
but the explanations are 
too narrow compared to the 
particularly broad definition of 
minimum treatment standards 
outlined in this Article).

Recommendation:

No recommendations for any 
amendments of legislations.

It is essential to pay particular 
attention to the enforcement 
of this obligation (e.g.: this 
criterion should be used to 
review all relevant complaints 
of TPP investor).

8/ For greater certainty, a written agreement that is concluded and takes effect after the entry into force of this Agreement does not include the renewal or extension of 
an agreement in accordance with the provisions of the original agreement, and on the same or substantially the same terms and conditions as the original agreement, 
which has been concluded and entered into force prior to the entry into force of this Agreement.

9/ Written agreement means an agreement in writing, entered into by a Party with an investor of the other Party or their investment, referred to in Article 13 [Scope of 
section II Investment Protection], and negotiated and executed by both Parties, whether in a single instrument or multiple instruments.
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Annex []

Understanding on the 
application of paragraph 5 
of the article x [Treatment 
of Investment]

1. Notwithstanding the 
condition set forth in 
paragraph 5(i) of the article 14 
[ Treatment of Investment],  
an investor referred to in 
paragraph 3(a)(i)  who has a 
dispute that falls into the scope 
of Section 3 with the Party 
with whom it has entered into 
the written agreement that 
is concluded and has taken 
effect before the entry into 
force of this Agreement can 
claim the benefit of paragraph 
5 of Article 14 [Treatment of 
Investment] in accordance with 
the procedures and conditions 
set forth in this annex.  

2. Written agreements that 
are concluded and have 
taken effect before the entry 
into force of this Agreement 
and fulfill the conditions set 
out in this paragraph can be 
notified within 1 year from 
the date of the entry into 
force of this Agreement: 

a. Such written agreements 
must satisfy all conditions set 
forth under ii) - iv) in paragraph 
5 of Article 14 [Treatment of 
Investment]; and 

b. Such written agreements 
were entered into either: 

(i) by Vietnam with investors 
of the EU Member States 
specified under paragraph 
8 or their investments, 
referred to in Article 
13. [Scope of section II 
Investment Protection]; or 

(ii) by one of the EU 
Member States specified 
under paragraph 8 with 
investors of Vietnam or their 
investments, referred to in 
Article 13. [Scope of section 
II Investment Protection].  

3. The procedure for notifying 
the written agreements 
referred to in paragraph 1 
shall be as follows: 

6. Fulfill obligations 
pertaining to business 
registration, changes 
of business registration 
information, disclosure 
of information about the 
enterprise establishment 
and operation, and other 
obligations prescribed in this 
Law and relevant laws.

7. Take responsibility for the 
truthfulness and accuracy of 
information in the application 
for business registration 
and reports; rectify incorrect 
information.

8. Comply with regulations 
of law on national defense 
and security, social order 
and safety, gender equality, 
protection of natural 
resources, the environment, 
historic sites and natural 
monuments.

9. Exercise the obligations 
pertaining to business ethics 
to protect the lawful rights 
and interests of customers 
and consumers.

Law on Civil Procedures

Article 2. Regulated 
entities and effect of the 
Civil Procedure Code

1. The Civil Procedure Code 
applies to all civil proceedings 
throughout the territory of the 
Socialist Republic of Vietnam, 
including mainland, offshore 
island, territorial waters and 
airspace.

2. The Civil Procedure 
Code applies to all civil 
proceedings conducted 
by consular offices of the 
Socialist Republic of Vietnam 
in foreign countries.

3. The Civil Procedure Code 
applies to the settlement 
of civil cases involving 
foreign element(s); where 
the international treaties to 
which the Socialist Republic of 
Vietnam is a signatory provide 
otherwise, the provisions of 
such international treaties 
shall apply.
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 a.  Notification shall include: 
(i) the name, nationality and 
address of the investor who is a 
party to the written agreement 
referred in paragraph 1 being 
notified and the nature of the 
investment of that investor, 
and, where the written 
agreement is entered into by 
the investment of that investor, 
the name, address and place of 
incorporation of the investment;  
(ii) a copy of the written 
agreement,  including all of 
its instruments. 
  b. The written agreements 
shall be notified in writing 
to the competent authority 
designated below: 
  (i) in the case of Vietnam: 
the Ministry of Planning and 
Investment of Vietnam. 
  (ii) in the case of the EU: 
the European Commission. 
4. The notification referred to 
in paragraph 1 does not create 
any substantive rights to the 
investor who is a party to that 
notified written agreement or 
their investment. 
5. The competent authorities 
will compile in a list the 
written agreements that have 
been notified in accordance 
with the above procedure. 
6. Should a dispute arise 
in connection with one of 
the above notified written 
agreements, the relevant 
competent authority shall 
verify if the agreement 
satisfies all conditions set forth 
under ii) - iv) in paragraph 5 
of the article 14 [Treatment of 
Investment] and procedures 
set forth in this Annex. 
7. On the basis of that 
verification, should those 
requirements referred to in 
paragraph 6 of this Annex 
not be met, the claim that 
paragraph 5 of Article 
14 applies to the written 
agreement shall not be 
admissible.   
8. The EU Member 
States referred to in this 
understanding are NL, RO, 
UK, AT, DE, ES

4. For foreign individuals, 
agencies and organizations 
that enjoy diplomatic privileges 
and immunities or consular 
privileges and immunities under 
Vietnamese laws, international 
treaties to which the Socialist 
Republic of Vietnam is a 
signatory, the civil cases related 
to such individuals, agencies 
and/or organizations shall be 
settled through the diplomatic 
channel.
Article 4. Right to request 
Courts to protect legitimate 
rights and interests
1. Individuals, agencies and 
organizations defined by this 
Code shall have the right to 
institute civil lawsuits, request 
the resolution of civil matters 
at competent Courts in order 
to protect the justice, human’s 
rights, civil rights, benefits of 
the State, legitimate rights 
and interests of their own or 
of others.
2. Courts must not refuse to 
settle a civil case for the reason 
that there is no applicable law 
provision for such case.
A civil case without applicable 
law provisions is a civil case 
falling within the governing 
scope of civil laws but there is 
no applicable law provision at 
the time such civil case arises 
and an agency/organization/
individual requests the Court 
to settle.
The settlement of civil case 
specified in this clause shall 
comply with the principles 
prescribed in the Civil Code 
and this Code.
Article 5. Involved parties’ 
right to decision-making 
and self-determination
1. The involved parties shall 
have the right to decide 
whether to initiate civil lawsuits, 
petition jurisdictional Courts to 
settle the civil cases. The Courts 
shall only accept for settlement 
of civil cases when they have 
received lawsuit petitions and/
or written requests from an 
involved party and shall settle 
the civil cases only within the 
scope of such lawsuit petition or 
written request.
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Article 4.- Respect for, and 
defense of, fundamental 
rights of citizens

When conducting the 
procedure, the heads 
and deputy heads of 
investigating bodies, 
investigators, chairmen 
and deputy chairmen of 
procuracies, procurators, 
presidents and vice-
presidents of courts, judges 
and jurors must, within the 
scope of their respective 
responsibilities, respect and 
protect the legitimate rights 
and interests of citizens, 
regularly examine the 
lawfulness and necessity 
of the applied measures, 
promptly cancel or change 
such measures if deeming 
that they are in violation of 
law or no longer needed

Article 5.- Guarantee of all 
citizens’ right to equality 
before law

The criminal procedure 
shall be conducted on the 
principle that all citizens are 
equal before law, regardless 
of their nationality, sex, 
belief, religion, social 
strata and social position. 
Any person committing an 
offense shall be handled 
according to law.

Article 6.- Guarantee of 
citizens’ right to body 
inviolability

Nobody shall be arrested 
without a court decision, 
decision made or approved 
by the procuracies, except for 
cases where offenders are 
caught red-handed.

Arrest and detention of 
people must comply with the 
provisions of this Code.

All forms of coercion and 
corporal punishment are 
strictly forbidden.
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Article 7.- Protection of 
life, health, honor, dignity 
and property of citizens

Citizens have the right 
to have their life, health, 
honor, dignity and property 
protected by law.

All acts of infringing upon the 
life, health, honor, dignity 
and/or property shall be 
handled according to law.

Victims, witnesses and other 
participants in the procedure 
as well as their relatives, 
when their life and health 
are endangered, their honor, 
dignity and/or property 
are infringed upon, shall 
be protected by competent 
procedure-conducting bodies 
through applying necessary 
measures according to law.

Article 8.- Guarantee 
of the citizens’ right to 
residence inviolability, 
safety and confidentiality 
of correspondence, 
telephone conversations 
and telegraphs

Nobody is permitted to 
infringe upon the residence, 
safety and confidentiality of 
correspondence, telephone 
conversations and telegraphs 
of citizens.

While conducting the 
procedure, the search 
of residence, search, 
seizure and forfeiture 
of correspondence and 
telegraphs must comply with 
the provisions of this Code.

Article 9.- No person shall 
be considered guilty until 
a court judgment on his/
her criminality takes legal 
effect

No person shall be 
considered guilty and be 
punished until a court 
judgment on his/her 
criminality takes legal effect.
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Article 9.7: Treatment in 
Case of Armed Conflict or 
Civil Strife

1. Notwithstanding Article 
9.12.6(b) (Non-Conforming 
Measures), each Party 
shall accord to investors 
of another Party and to 
covered investments on 
discriminatory treatment 
with respect to measures 
it adopts or maintains 
relating to losses suffered 
by investments in its 
territory owing to armed 
conflict or civil strife.

2. Notwithstanding 
paragraph 1, if an investor 
of a Party, in a situation 
referred to in paragraph 
1, suffers a loss in the 
territory of another Party 
resulting from:

(a) requisitioning of its 
covered investment or 
part thereof by the latter’s 
forces or authorities; or

(b) destruction of its 
covered investment or 
part thereof by the latter’s 
forces or authorities, 
which was not required 
by the necessity of the 
situation, the latter Party 
shall provide the investor 
restitution, compensation 
or both, as appropriate, for 
that loss.

3. Paragraph 1 shall 
not apply to existing 
measures relating to 
subsidies or grants that 
would be inconsistent 
with Article 9.4 (National 
Treatment) but for Article 
9.12.6(b) (Non-Conforming 
Measures).

Article 15 Compensation 
for losses  

1. Investors of a Party whose 
investments suffer losses 
owing to war or other armed 
conflict, revolution, a state of 
national emergency, revolt, 
insurrection or riot in the 
territory of the other Party 
shall be accorded by the 
latter Party, with respect to 
restitution, indemnification, 
compensation or other form 
of settlement, treatment no 
less favourable than that 
accorded by the latter Party 
to its own investors or to 
the investors of any third 
country.  

2. Without prejudice to 
paragraph 1 of this Article, 
investors of a Party who, in 
any of the situations referred 
to in that paragraph, suffer 
losses in the territory of the 
other Party resulting from:  

(a) requisitioning of their 
investment or a part thereof 
by the latter’s armed forces 
or authorities, or  

(b) destruction of their 
investment or a part thereof 
by the latter’s armed forces 
or authorities,   

which was not required 
by the necessity of the 
situation;  

shall be accorded prompt, 
adequate and effective 
restitution or compensation 
by the other Party.

Law on Investment

Article 9. Assurance of 
asset ownership

2. Where an asset is bought 
or commandeered by the 
State of reasons of national 
defense and security, national 
interests, state of emergency, 
prevention or recovery of 
natural disaster, the investor 
shall be reimbursed or 
compensated in accordance 
with regulations of law on 
property commandeering and 
relevant regulations of law.

Law on Enterprises

Article 5. Policies on 
business investment

3. The ownership of assets, 
capital, income, another the 
lawful rights and interests of 
investors are recognized and 
protected by the State.

Law on Expropriation

Article 4, Article 5, Article 
19, Article 35 - 39

Law on State Compensation 
Liability

Article 6. Grounds 
for determination of 
compensation liability

1. The state compensation 
liability in activities of 
administrative management, 
civil proceedings, 
administrative proceedings 
and judgment enforcement 
shall be determined on the 
following grounds:

a/ The availability of 
competent state agencies’ 
documents affirming that 
official-duty performers’ acts 
are illegal and fall within the 
scope of compensation liability 
prescribed in Articles 13. 28. 
38 and 39 of this Law;

b/ The actual damage caused 
by illegal acts of official-duty 
performers to sufferers.

Assessment:

TPP and EVFTA have fairly 
consistent commitments on 
this issue (TPP has Paragraph 
3 explaining more clearly 
on exceptions related to 
existing subsidies or support 
measures)

On the compatibility of 
Vietnamese law:

- Regarding the commitment 
in Paragraph 1

Vietnamese law has no 
specific regulation on the 
compensation for investor’s 
loss or damages due to 
war, armed conflict, but 
only provisions on ensuring 
the rights of investors in 
case of damages caused by 
State compulsorily purchase, 
requisition for security and 
defense reasons, a state of 
emergency.

However, due to TPP 
commitment in Paragraph 1 
does not require Vietnam to 
have measures, provisions 
on compensation, treatment 
in this case but only requires 
measures, if applicable, 
must be applied in an 
indiscriminative manner. 
Relevant Vietnamese law 
currently provides for general 
compensation for entities, 
there is no distinction, so 
basically it is compatible with 
this TPP commitment.
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2. The state compensation 
liability in criminal 
proceedings shall be 
determined on the following 
grounds:

a/ The availability of 
judgments or decisions of 
competent state agencies 
in criminal proceedings 
affirming that the sufferers 
fall into compensation-
eligible cases defined in 
Article 26 of this Law:

b/ The actual damage caused 
by criminal procedure-
conducting persons to 
sufferers.

3. The State will not 
compensate for damage 
caused in the following 
circumstances:

a/ The sufferer is at fault:

b/ The sufferer conceals 
evidence and documents 
or provides untruthful 
documents during the 
settlement of his/her matter 
or case;

c/ Force majeure or 
emergency cases.

Article 7. Principles for 
compensation settlement

The compensation 
settlement must comply with 
the following principles:

1. Being timely, public and 
lawful;

2. Being conducted on 
the basis of negotiations 
between compensation-
liable agencies and 
sufferers or their lawful 
representatives;

3. Being paid once in cash, 
unless otherwise agreed 
upon by the parties.

- Regarding the commitments 
in Paragraph 2

Vietnamese law has no direct 
provisions on compensation 
for assets that are confiscated 
(in any case) or destroyed (if 
beyond the necessary extent 
under relevant circumstances) 
by public authorities or armed 
forces when there is an armed 
conflict or civil unrest as TPP 
commitments. Vietnamese 
law only provides for 
payment, compensation due 
to compulsory purchase and 
requisition of property in case 
of compulsory purchase and 
requisition in accordance with 
appropriate legislation for 
reasons of national security or 
emergency. Thus, Vietnamese 
law regarding compulsory 
purchase and requisition has 
been pending at least the 
case of assets/investments of 
investors destroyed beyond 
the necessary extent.

Meanwhile, Vietnamese 
law on State compensation 
only regulates specific 
cases of compensation due 
to compulsory purchase, 
requisition or destruction 
of property contrary to 
the provisions of the State 
administrative bodies (Article 
13 of the Law), there is no 
provisions on the case of 
compensation for the damage 
caused by the activities of 
defense forces.

Therefore, Vietnamese law 
is currently incompatible 
with TPP because it has not 
covered the cases stipulated 
in Paragraph 2 (destruction 
of property beyond necessary 
extent by defense forces in 
case of armed conflict/civil 
unrest).
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Article 13. Scope of 
compensation liability 
in administrative 
management activities

The State is liable to 
compensate for damage 
caused by illegal acts of 
official-duty performers in 
the following cases:

1. Issuing decisions on 
sanctioning administrative 
violations:

2 Applying measures to ward 
off administrative violations 
and secure the handling of 
administrative violations;

3. Applying measures to 
force the dismantlement 
of houses, constructions, 
architectural objects and 
measures for coercive 
enforcement of other 
decisions on sanctioning 
administrative violations;

4. Applying administrative 
measures of confining 
people to a reformatory, 
rehabilitation establishment 
or medical establishment;

5. Granting, revoking 
business registration 
certificates, investment 
certificates, permits and 
papers of permit validity;

6. Imposing taxes, charges 
and fees; collecting taxes, 
charges and fees; collecting 
tax arrears; collecting land 
use levies;

Furthermore, it should be 
taken into consideration that 
Law on State compensation 
excludes compensation in 
case of force majeure events, 
urgent circumstances (without 
the definition of force majeure 
or urgent circumstances – 
according to the Civil Code 
2005 “A force majeure 
event is an event that occurs 
objectively and unpredictably 
and cannot be rectified 
despite taking all necessary 
measures and possible 
abilities”) – if armed conflicts 
or civil unrest are classified 
as “force majeure events”, in 
this case Vietnamese law has 
absolutely no provision on 
compensation for investors.

Recommendation:

- Although this is only an 
obliged commitment to 
TPP partners (not a general 
obligation for all foreign or 
domestic investors), but this 
is a reasonable obligation, 
if generally implemented, 
it will be meaningful to all 
investors, investments. Thus, 
Recommendation: consider 
amending relevant regulations 
(complementing this case 
to the Law on compulsory 
purchase and requisition, the 
Law on State compensation) 
in order to bring these 
provisions into
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7. Applying customs 
procedures;

8. Allocating land, leasing 
land or recovering land, 
permitting land use purpose 
change, compensating for 
and supporting ground 
clearance and resettlement; 
granting or revoking 
certificates of rights to use 
land and own houses and 
other assets attached to 
land;

9. Issuing decisions on 
handling of competition-
related matters and cases:

10. Issuing protection 
titles to ineligible persons; 
issuing protection titles to 
ineligible industrial property 
objects; issuing decisions on 
termination of the validity of 
protection titles;

11. Refusing to grant 
business registration 
certificates, investment 
certificates, permits and 
papers of permit validity, 
protection titles to eligible 
subjects;

12. Other compensation-
eligible cases prescribed by 
law.

The circumstance in which 
the general above-mentioned 
Laws cannot be amended 
immediately or it is not 
preferable to immediately 
apply this principle of 
compensation on an extensive 
scale, therefore it is necessary 
to make this commitment an 
Article 01 in TPP implementing 
text on Investment (in order 
to ensure, the priority must 
be the implementation of 
commitments TPP) – This 
content not only interprets 
TPP’s commitment, but also 
reference to the related law 
to apply analogously (for 
issues on procedures, and 
compensation)

Article 9.8: Expropriation 
and Compensation*

*Article 9.8 (Expropriation 
and Compensation) 
shall be interpreted in 
accordance with Annex 
9-B (Expropriation) and 
is subject to Annex 9-C 
(Expropriation Relating to 
Land).
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1. No Party shall expropriate 
or nationalise a covered 
investment either directly or 
indirectly through measures 
equivalent to expropriation 
or nationalisation 
(expropriation), except:
 (a) for a public purpose* **
*For greater certainty, 
for the purposes of this 
Article, the term “public 
purpose” refers to a 
concept in customary 
international law. Domestic 
law may express this or a 
similar concept by using 
different terms, such as 
“public necessity”, “public 
interest” or “public use”.
** For the avoidance of doubt: 
(i) if Brunei Darussalam is 
the expropriating Party, 
any measure of direct 
expropriation relating to land 
shall be for the purposes as 
set out in the Land Code (Cap. 
40) and the Land Acquisition 
Act (Cap. 41), as of the date 
of entry into force of the 
Agreement for it; and (ii) if 
Malaysia is the expropriating 
Party, any measure of direct 
expropriation relating to land 
shall be for the purposes 
as set out in the Land 
Acquisitions Act 1960, Land 
Acquisition Ordinance 1950 
of the State of Sabah and 
the Land Code 1958 of the 
State of Sarawak, as of the 
date of entry into force of the 
Agreement for it. 
 (b) in a non-discriminatory 
manner;
 (c) on payment of 
prompt, adequate and 
effective compensation 
in accordance with 
paragraphs 2, 3 and 4; and
 (d) in accordance with due 
process of law.
2. Compensation shall:
 (a) be paid without delay;
 (b) be equivalent to the 
fair market value of the 
expropriated investment 
immediately before the 
expropriation took place 
(the date of expropriation);

Article 16 Expropriation   

1. Neither Party shall directly 
or indirectly nationalise, 
expropriate or subject to 
measures having an effect 
equivalent to nationalisation 
or expropriation (hereinafter 
referred to as ‘expropriation’) 
the investments of investors 
of the other Party except:  

(a) for a public purpose; 

(b) under due process of law; 

(c) on a non-discriminatory 
basis; and 

(d) against payment of  
prompt, adequate and 
effective compensation.  

For greater certainty, this 
paragraph shall be interpreted 
in accordance with Annex X 
on Expropriation.   

2. Such compensation shall 
amount to the fair market 
value of the investment 
at the time immediately 
before the expropriation or 
the impending expropriation 
became public knowledge, 
whichever is earlier, plus 
interest at a reasonable 
rate established on a 
commercial basis, from 
the date of expropriation 
until the date of payment. 
Such compensation shall be 
effectively realisable, freely 
transferable in accordance 
with Article 17 (Transfers) 
and made without delay.  

3. Notwithstanding 
Paragraphs 1 and 2, in the 
case the Socialist Republic of 
Vietnam is the expropriating 
Party, any measure of direct 
expropriation relating to land 
shall be: i) for a purpose 
in accordance with the 
applicable domestic legislation 
and ii) upon payment of 
compensation equivalent 
to the market value, while 
recognising the applicable 
domestic legislation  

4. The issuance of 
compulsory

Law on Investment

Article 9. Assurance of 
asset ownership

1. Lawful assets of investors 
shall not be nationalized or 
confiscated by administrative 
measures.

2. Where an asset is bought 
or commandeered by the 
State of reasons of national 
defense and security, 
national interests, state 
of emergency, prevention 
or recovery of natural 
disaster, the investor 
shall be reimbursed or 
compensated in accordance 
with regulations of law on 
property commandeering 
and relevant regulations of 
law.

Law on Enterprises

Article 5. State assurance 
about enterprises and 
owners of enterprises

3.  Legitimate assets and 
capital of enterprises and 
enterprise owners shall not 
be nationalized and shall 
not be administratively 
confiscated.

Law on Expropriation

Article 5, 14, 16, 17, 18, 
19, 24, 26 3 28, 31, 3228

Where it is essential 
because of national defense 
and security reasons 
or national interests, 
emergencies, prevention 
of natural disasters, the 
State will compulsorily 
purchase or requisition with 
compensation of corporate 
assets; cases of compulsory 
purchase, the enterprise 
will be paid, cases of 
requisition, the enterprise 
will be compensated at 
market price at the time of 
the compulsory purchase or 
requisition. The payment or 
compensation must ensure 
the interests of enterprises 
and do not discriminate 
between different types of 
enterprises..

Assessment:
Regarding Article 9.8
Both TPP and EVFTA share 
fairly similar commitments 
on this issue (except for 
some provisions that explain 
more clearly, for example 
TPP has paragraph 6 that 
further explain the exception 
concerning existing subsidies 
or support measures).
Vietnamese law already had 
provisions compatible with 
TPP commitments on the 
following aspects:

- Circumstances in which 
compulsory purchase and/or 
requisition are allowed 

- Principles of compulsory 
purchase and requisition (no 
discrimination, procedures, 
payment, payment value/
compensation ...)
However Vietnamese law 
has not explicitly referred to 
the following principles of 
commitment:

- The value of the payment 
does not include the lost value 
of the property at the time 
of the compulsory purchase 
and requisition due to the fact 
that information regarding 
the compulsory purchase and 
requisition was previously 
leaked; 

- Payments must be paid in 
full and freely transferable 

- Payments must include any 
interest with the commercial 
interest rate from the time of 
compulsory purchase to the 
time of payment (Vietnamese 
law only provides for paying 
interest if there is a delay 
in compensation compared 
to relevant regulations, 
and a period of delayed 
compensation is allowed)

- Specific provisions related 
to freedom of currency 
conversions used in payment/
compensation 
Therefore Vietnamese law is 
not fully compatible with the 
TPP.
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(c) not reflect any change in 
value occurring because the 
intended expropriation had 
become known earlier; and

(d) be fully realisable and 
freely transferable.

3. If the fair market 
value is denominated in 
a freely usable currency, 
the compensation paid 
shall be no less than the 
fair market value on the 
date of expropriation, plus 
interest at a commercially 
reasonable rate for that 
currency, accrued from the 
date of expropriation until 
the date of payment.

4. If the fair market value is 
denominated in a currency 
that is not freely usable, 
the compensation paid, 
converted into the currency 
of payment at the market 
rate of exchange prevailing 
on the date of payment, 
shall be no less than:

 (a) the fair market 
value on the date of 
expropriation, converted 
into a freely usable 
currency at the market rate 
of exchange prevailing on 
that date; plus

 (b) interest, at a 
commercially reasonable 
rate for that freely usable 
currency, accrued from the 
date of expropriation until 
the date of payment.

5. This Article shall not 
apply to the issuance 
of compulsory licences 
granted in relation to 
intellectual property rights 
in accordance with the 
TRIPS Agreement, or to 
the revocation, limitation 
or creation of intellectual 
property rights, to the 
extent that the issuance, 
revocation, limitation or 
creation is consistent with 
Chapter 18 (Intellectual 
Property) and the TRIPS 
Agreement*.

licenses in relation to 
intellectual property rights, 
to the extent that such 
issuance is consistent 
with the Agreement on 
Trade-Related Aspects 
of Intellectual Property 
Rights in Annex 1C to the 
WTO Agreements (‘TRIPS 
Agreement’), does not 
constitute expropriation for 
the purposes of paragraph 1) 
of this Article.  

5. An affected investor shall 
have a right, under the law 
of the expropriating Party, to 
prompt review of its claim 
and of the valuation of its 
investment, by a judicial or 
other independent authority 
of that Party.

Annex [ ]  Expropriation

The Parties confirm their 
shared understanding that:  

1. Expropriation referred to 
in Article 16.1 may be either 
direct or indirect:  

a) direct expropriation 
occurs when an investment 
is nationalised or otherwise 
directly expropriated through 
formal transfer of title or 
outright seizure.  

b) indirect expropriation 
occurs where a measure 
or series of  measures 
by a Party has an effect 
equivalent to direct 
expropriation, in that it 
substantially deprives the 
investor of the fundamental 
attributes of property in 
its investment including 
the right to use, enjoy and 
dispose of its investment, 
without formal transfer of 
title or outright seizure.  

Law on Expropriation

Article 2. Explanation of 
terms

1. Compulsory purchase 
of assets is the State’s 
purchase of assets (excluding 
government agencies, 
public service units, 
people’s armed units) and 
individuals, households via 
an administrative decision 
where it is essential because 
of national defense, security 
reasons and national 
interest.

2. Requisition is a case in 
which the State uses the 
assets of organizations and 
individuals, households 
and communities in a 
period of time through an 
administrative decision 
where it is essential because 
of national defense, security 
and national interests.

Article 4. Principles of 
compulsory purchase and 
requisition

Regarding Annex 9-B: 

Vietnamese law currently 
does not distinguish indirect or 
direct ownership expropriation 
(compulsory purchase and 
requisition).

However, with the 
interpretation of terms 
in Article 2 of the Law 
on compulsory purchase 
and requisition, it can be 
interpreted that Vietnamese 
law does not include cases 
of the indirect ownership 
expropriation, nationalization 
(compulsory purchase and 
requisition), as defined in TPP.

Therefore Vietnamese is not 
compatible with the TPP on 
this issue

Regarding Annex 9-C

Vietnam is entitled to 
reservation to apply 
domestic law concerning the 
compulsory purchase and 
requisition of land. Thus on 
this issue Vietnamese law is 
considered to be compatible.
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*For greater certainty, the 
Parties recognise that, for 
the purposes of this Article, 
the term “revocation” of 
intellectual property rights 
includes the cancellation or 
nullification of those rights, 
and the term “limitation” 
of intellectual property 
rights includes exceptions 
to those rights.

6. For greater certainty, 
a Party’s decision not to 
issue, renew or maintain 
a subsidy or grant, or 
decision to modify or 
reduce a subsidy or grant,

(a) in the absence of any 
specific commitment under 
law or contract to issue, 
renew or maintain that 
subsidy or grant; or

(b) in accordance with 
any terms or conditions 
attached to the issuance, 
renewal, modification, 
reduction and maintenance 
of that subsidy or grant, 
standing alone, does not 
constitute an expropriation. 

ANNEX 9-B

EXPROPRIATION

 The Parties confirm their 
shared understanding that:

1. An action or a series of 
actions by a Party cannot 
constitute an expropriation 
unless it interferes with 
a tangible or intangible 
property right or property 
interest in an investment.

2. Article 9.8.1 
(Expropriation and 
Compensation) addresses 
two situations.

The first is direct 
expropriation, in which an 
investment is nationalised 
or otherwise directly 
expropriated through 
formal transfer of title or 
outright seizure.

2. The determination of 
whether a measure or series 
of measures by a Party, in 
a specific factual situation, 
constitutes an indirect 
expropriation requires a 
case-by-case, fact-based 
inquiry that considers, 
amongst other factors:  

a) the economic impact of 
the measure or series of 
measures, although the fact 
that a measure or series 
of measures by a Party 
has an adverse effect on 
the economic value of an 
investment, standing alone, 
does not establish that 
such an expropriation has 
occurred;  

b) the duration of the 
measure or series of 
measures by a Party or of its 
effects;  

c) the character of the 
measure or series of 
measures, notably their 
object, context and intent.  

3. For greater certainty, 
except in the rare 
circumstances where 
the impact of a measure 
or series of measures is 
so severe in light of its 
purpose that it appears 
manifestly excessive, non- 
discriminatory measures or 
series of measures by a Party 
that are designed to protect 
legitimate public policy 
objectives do not constitute 
indirect expropriation.

Recommendation:

- Although this is only an 
obliged commitment to 
TPP partners (not a general 
obligation for all foreign or 
domestic investors), but this 
is a reasonable obligation, 
if generally implemented, 
it will be meaningful to all 
investors, investments. Thus, 
Recommendation: consider 
amending relevant regulations 
(Law on compulsory purchase 
and requisition) to include 
the above-mentioned 
incompatible regulations, 
except for the circumstances 
related to land in which the 
Law on land is still applied as 
usual).

- The circumstance in which 
the general above-mentioned 
Laws cannot be amended 
immediately or it is not 
preferable to immediately 
apply this principle of 
payment,  compensation for 
compulsory purchase and 
requisition on an extensive 
scale, therefore it is necessary 
to make this commitment an 
Article 01 in TPP implementing 
text on Investment (in order 
to ensure, the priority must 
be the implementation of 
commitments TPP)
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3. The second situation 
addressed by Article 
9.8.1 (Expropriation and 
Compensation) is indirect 
expropriation, in which an 
action or series of actions by a 
Party has an effect equivalent 
to direct expropriation 
without formal transfer of 
title or outright seizure.
(a) The determination of 
whether an action or series 
of actions by a Party, in 
a specific fact situation, 
constitutes an indirect 
expropriation, requires a 
case-by-case, fact-based 
inquiry that considers, 
among other factors:
(i) the economic impact 
of the government action, 
although the fact that an 
action or series of actions 
by a Party has an adverse 
effect on the economic 
value of an investment, 
standing alone, does not 
establish that an indirect 
expropriation has occurred;
(ii) the extent to which 
the government action 
interferes with distinct, 
reasonable investment-
backed expectations;* and
* For greater certainty, 
whether an investor’s 
investment-backed 
expectations are reasonable 
depends, to the extent 
relevant, on factors such as 
whether the government 
provided the investor with 
binding written assurances 
and the nature and extent 
of governmental regulation 
or the potential for 
government regulation in 
the relevant sector. 
(iii) the character of the 
government action.
(b) Non-discriminatory 
regulatory actions by a 
Party that are designed 
and applied to protect 
legitimate public welfare 
objectives, such as 
public health,* safety 
and the environment, do 
not constitute indirect 
expropriations, except in 
rare circumstances. 
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*For greater certainty and 
without limiting the scope of 
this subparagraph, regulatory 
actions to protect public health 
include, among others, such 
measures with respect to the 
regulation, pricing and supply 
of, and reimbursement for, 
pharmaceuticals (including 
biological products), 
diagnostics, vaccines, medical 
devices, gene therapies and 
technologies, health-related 
aids and appliances and blood 
and blood-related products
ANNEX 9-C
EXPROPRIATION RELATING 
TO LAND
1. Notwithstanding the 
obligations under Article 
9.8 (Expropriation and 
Compensation), where 
Singapore is the expropriating 
Party, any measure of direct 
expropriation relating to 
land shall be for a purpose 
and upon payment of 
compensation at market 
value, in accordance with 
the applicable domestic 
legislation* and any 
subsequent amendments 
thereto relating to the amount 
of compensation where such 
amendments provide for the 
method of determination 
of the compensation which 
is no less favourable to the 
investor for its expropriated 
investment than such method 
of determination in the 
applicable domestic legislation 
as at the time of entry into 
force of this Agreement for 
Singapore.
*The applicable domestic 
legislation is the Land 
Acquisition Act (Cap. 152) 
as at the date of entry into 
force of this Agreement for 
Singapore
2. Notwithstanding the 
obligations under Article 
9.8 (Expropriation and 
Compensation), where 
Vietnam is the expropriating 
Party, any measure of direct 
expropriation relating to land 
shall be: (i) for a purpose in 
accordance with the applicable 
domestic legislation; and 
(ii) upon payment of 
compensation equivalent 
to the market value, while 
recognising the applicable 
domestic legislation.



THE DETAILED REVIEW TABLE96

TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

Article 9.9: Transfers*
*For greater certainty, this 
Article is subject to Annex 
9-E (Transfers)

1. Each Party shall permit 
all transfers relating to a 
covered investment to be 
made freely and without 
delay into and out of its 
territory. Such transfers 
include:
(a) contributions to 
capital;*
* For greater certainty, 
contributions to capital 
include the initial 
contribution
(b) profits, dividends, 
interest, capital gains, 
royalty payments, 
management fees, 
technical assistance fees 
and other fees; 
(c) proceeds from the 
sale of all or any part of 
the covered investment 
or from the partial or 
complete liquidation of the 
covered investment;
(d) payments made under 
a contract, including a loan 
agreement;
(e) payments made 
pursuant to Article 9.7 
(Treatment in Case of 
Armed Conflict or Civil 
Strife) and Article 9.8 
(Expropriation and 
Compensation); and
(f) payments arising out of 
a dispute.
2. Each Party shall permit 
transfers relating to a 
covered investment to be 
made in a freely usable 
currency at the market rate 
of exchange prevailing at 
the time of transfer.
3. Each Party shall permit 
returns in kind relating to 
a covered investment to 
be made as authorised 
or specified in a written 
agreement between 
the Party and a covered 
investment or an investor 
of another Party.

Article 17  Transfer  

Each Party shall permit 
all transfers relating to an 
investment to be made in a 
freely convertible currency, 
without restriction or delay 
and at the market rate of 
exchange applicable on 
the date of transfer. Such 
transfers include:  

(a) contributions to capital, 
such as principal and 
additional funds to maintain, 
develop or increase the 
investment; 

b) profits, dividends, capital 
gains and other returns, 
proceeds from the sale of all 
or any part of the investment 
or from the partial or 
complete liquidation of the 
investment; 

c) interest, royalty payments, 
management fees, and 
technical assistance and 
other fees;

 (d) payments made under a 
contract entered into by the 
investor, or its investment, 
including payments 
made pursuant to a loan 
agreement; 

(e) earnings and other 
remuneration of personnel 
engaged from abroad and 
working in connection with 
an investment. 

(f) payments made pursuant 
to art. X [‘Expropriation’] 
and Y [‘Compensation for 
Losses’].   

g) payments of damages 
pursuant to an award issued 
by a tribunal under Chapter 
X Investor to State Dispute 
Settlement.   

Law on Investment 2015

Article 11. Assurance 
of transfer of foreign 
investors’ assets to abroad

After all financial obligations 
to Vietnamese government 
are fulfilled, foreign investors 
are permitted to transfer the 
following assets to abroad:

1. Capital and liquidations;

2. Income from business 
investment;

3. Money and other assets 
under the lawful ownership 
of the investors.

Law on Investment 2005

Article 9. Remittance of 
capital and assets abroad

1. After a foreign investor 
has discharged fully its 
financial obligations to the 
State of Vietnam, it shall be 
permitted to remit abroad 
the following:

(a) Its profits derived from 
business activities;

(b) Payments received from 
the provision of technology 
and services and from 
intellectual property;

(c) The principal of and any 
interest on foreign loans;

(d) Invested capital and 
proceeds from the liquidation 
of investments;

(dd) Other sums of money 
and assets lawfully owned 
by the investor.

2. A foreigner working in 
Vietnam for an investment 
project shall be permitted 
to remit abroad his or her 
lawful income after having 
discharged fully his or her 
financial obligations to the 
State of Vietnam.

Assessment:

Provisions of the TPP and 
EVFTA regarding the transfer 
of capital, assets abroad by 
investors/foreign investments 
are quite similar (especially 
on the general principle 
of the transfer). However, 
the commitments in TPP 
are more specific at certain 
points (related to the used 
currencies, physical assets ...) 
and clearly state the exception 
(allowing a Party to delay or 
stop the transfer of money 
assets abroad).

Regarding Paragraph 1 – 3, 
Article 9.9

Vietnamese law on 
investment has basically 
recognized the right to 
transfer assets abroad of 
investors but does not 
stipulate the principles for 
the implementation of this 
right as TPP, therefore it is not 
compatible, in particular:

Concerning the principles for 
the money transfer: Vietnamese 
law does not mention the 
principle of transferring money 
or assets (foreign currency that 
freely convertible, without 
restriction, without delay, in 
accordance with the market 
rate at the time of conversion 
...) but only states that under 
the provisions of the law (and 
other legal documents do 
not regulate relevant specific 
principles).

Concerning the assets 
transferred abroad: Vietnamese 
law prescribes only 03 groups 
generally while EVFTA specifies 
each case.

Noting that under these 
2 perspectives, Law on 
Investment 2005 (old Law) is 
better, because it recognized 
some principles and listed a 
number of assets similar to TPP
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4. Notwithstanding 
paragraphs 1, 2 and 3, 
a Party may prevent or 
delay a transfer through 
the equitable, non-
discriminatory and good 
faith application of its 
laws* relating to:
(a) bankruptcy, insolvency 
or the protection of the 
rights of creditors;
(b) issuing, trading or 
dealing in securities, 
futures, options or 
derivatives;
(c) criminal or penal 
offences;
(d) financial reporting 
or record keeping of 
transfers when necessary 
to assist law enforcement 
or financial regulatory 
authorities; or
(e) ensuring compliance 
with orders or judgments 
in judicial or administrative 
proceedings.
5. Notwithstanding 
paragraph 3, a Party may 
restrict transfers of returns 
in kind in circumstances 
where it could otherwise 
restrict such transfers 
under this Agreement, 
including as set out in 
paragraph 4
*For greater certainty, 
this Article does not 
preclude the equitable, 
non-discriminatory and 
good faith application of 
a Party’s laws relating to 
its social security, public 
retirement or compulsory 
savings programmes

3. The remittance of the above 
sums of money shall be made 
in a freely convertible currency 
in accordance with the trading 
exchange rate published by a 
commercial bank selected by 
the investor.
4. Procedures for remitting 
abroad the sums of money 
relating to an investment 
activity shall be subject 
to the laws on foreign 
exchange control.
Decree No. 70/2014/ND-CP 
detailing the Ordinance on 
the Foreign Exchange
Article 9. Transfer of 
earnings created by direct 
investments from Vietnam to 
foreign countries
If there are demands for the 
transfer of legal Vietnamese 
dong revenues created by the 
direct investments in Vietnam 
to foreign countries, foreign 
investors are allowed to 
purchase foreign currency at 
authorized credit institutions 
and transfer this foreign 
currency amount overseas 
within the period of 30 (thirty) 
working days from the date of 
foreign currency purchase.

Decree No.19/2014/TT-NHNN 
Article 9. Transfer of invested 
capital, profits and legal 
receipts to foreign countries
1. Foreign investors are 
allowed to move their direct 
investments overseas in case 
of dissolution, termination of 
FDI enterprises; reduction in 
invested capital or completion, 
liquidation and termination 
of investment projects 
and business cooperation 
agreement according to legal 
regulations on investment, 
principals, interests and 
expenses of overseas loans, 
profits and relevant legal 
receipts regarding the direct 
investment activities in Vietnam 
through their direct investment 
accounts, except for several 
cases regulated in clause 2 of 
this Article and clause 2, 3 of 
Article 10 stated in this Circular. 

Vietnamese law on foreign 
exchange management, 
including the management of 
transferring money abroad by 
foreign investors is relatively 
limited (narrower than the 
TPP), especially:
Circumstances in which 
money is transferred abroad: 
Vietnamese law’s approach is 
slightly contrary to the TPP 
(TPP only limits cases of 
stopping/postponing the 
transfer of money/assets in 
some rare cases (listed), the 
remaining ones are allowed 
to transfer freely; Vietnamese 
law specifically lists cases, such 
as the excess of capital cash 
contribution, when not investing 
anymore, when not being 
granted investment certificate, 
when dissolving, terminating 
operation, when reducing 
capital, ending or liquidating 
investment projects ..., of course 
there are regulations governing 
the transfer of principal, interest, 
loan costs, profits, other 
legitimate sources of revenue, 
which is already covered)
The principles: Law on 
foreign exchange does not 
stipulate general principles for 
transferring money as in TPP
The principles: Law on 
foreign exchange does not 
stipulate general principles for 
transferring money as in TPP
Regarding Paragraph 4 - 
The exceptions (allowing 
stopping/postponing the 
money transfer)
Law on investment only states 
cases of not fulfilling financial 
obligations to the Vietnamese 
State (speculating that the 
obligations related to taxes, fines 
and other debts to the State) 
without referring to the cases 
of bankruptcy, cases related 
to securities or futures assets, 
criminal conviction, request of 
auditing and accounting agencies, 
... (meaning that the cases 
may not be related to financial 
obligations to the State but to 
other entities or other obligations 
beyond the financial issue)
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ANNEX 9-E40
TRANSFERS
Chile
1. Notwithstanding Article 
9.9 (Transfers), Chile 
reserves the right of the 
Central Bank of Chile 
(Banco Central de Chile) 
to maintain or adopt 
measures in conformity 
with Law 18.840, 
Constitutional Organic 
Law of the Central Bank 
of Chile (Ley 18.840, Ley 
Orgánica Constitucional 
del Banco Central de 
Chile), and Decreto con 
Fuerza de Ley No 3 de 
1997, Ley General de 
Bancos (General Banking 
Act) and Ley 18.045, Ley 
de Mercado de Valores 
(Securities Market Law), in 
order to ensure currency 
stability and the normal 
operation of domestic and 
foreign payments. Such 
measures include, inter 
alia, the establishment of 
restrictions or limitations 
on current payments 
and transfers (capital 
movements) to or 
from Chile, as well as 
transactions related to 
them, such as requiring 
that deposits, investments 
or credits from or to a 
foreign country, be subject 
to a reserve requirement 
(encaje).
2. Notwithstanding 
paragraph 1, the reserve 
requirements that the 
Central Bank of Chile can 
apply pursuant to Article 
49 No. 2 of Law 18.840, 
shall not exceed 30 
per cent of the amount 
transferred and shall not 
be imposed for a period 
which exceeds two years.

2. If FDI enterprises must 
close their direct investment 
accounts due to dissolution 
or termination, transfer of 
the ownership of invested 
capital which results to the 
change in initial legal status 
of these FDI enterprises, 
foreign investors have the 
right to use their foreign 
currency and Vietnamese 
dong accounts opened at 
authorized banks to purchase 
foreign currency, transfer 
their direct investments and 
legal earnings overseas.

3. Foreign investors are 
entitled to use their legal 
revenues in Vietnamese 
dong generated from their 
foreign direct investment 
activities in Vietnam to 
purchase foreign currency at 
authorized credit institutions 
and move this foreign 
currency amount overseas 
within a period of 30 
working days from the date 
on which foreign currency 
procurement is completed.

Article 10. Invested capital 
transfer for the pre-
investment stage

2. Invested capital transfer 
to foreign countries after 
obtaining the investment 
certificate:

a) After obtaining the 
Investment certificate issued 
by competent agencies, 
foreign and Vietnamese 
investors of foreign 
investment enterprises must 
complete all clearing and 
settlement activities on an 
amount of invested capital 
that has been transferred to 
Vietnam prior to the issuance 
of the investment certificate;

Although these cases are not 
mandatory according to TPP 
commitments (nations have 
the right to apply or not) but it 
is obvious that not stipulating 
these circumstances is 
detrimental to VN in managing 
the money transfer in these 
risky cases.

Recommendation:

Recommendation: include 
the principles of transferring 
money/assets, types of 
assets that being allowed to 
transfer, cases of stopping/
restricting the transfer of 
money/assets as in TPP into 
TPP Separate implementing 
text on investment. In case 
of no separate document 
on implementation, the 
commitment can be directly 
applied (because these 
provisions are relatively 
concrete).

Thus on the case of TPP 
investment and investors (and 
the EU, according to the MFN 
principle), the mechanism of 
transferring money/assets 
abroad will comply with 
the Separate text above-
mentioned or be directly 
applied if not having this 
separate text.

Regarding the cases which 
are not within the scope 
of the TPP and EVFTA: still 
pursuant to the general 
law (investment, foreign 
exchange) at present.
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b) Transforming an amount 
of investment which foreign 
investors has transferred 
to Vietnam to meet the 
relevant expenses for 
the pre-investment stage 
into foreign contributed 
or loan capital must be 
performed on the basis of 
mutual agreement amongst 
concerned parties and 
compliance with current 
legislation on investment, 
bookkeeping, accounting and 
other relevant Vietnam laws.

If the amount of investment 
that foreign investors have 
transferred to Vietnam and 
used to meet the expenses 
for the pre-investment 
stage is transformed into FDI 
enterprises’ foreign medium 
and long-term loans, these 
FDI enterprises must follow 
required procedures for the 
registration of such loans 
in accordance with current 
regulations of the State 
Bank;

c) If the amount of 
invested capital of foreign 
investors that has been 
transferred to Vietnam 
to meet the expenses for 
the pre-investment stage 
has not been used up, 
they are allowed to move 
the remaining amount in 
foreign currency overseas 
or to purchase foreign 
currency to send abroad the 
amount of Vietnamese dong 
investments that have not 
been used up in Vietnam 
after providing legal records 
and proofs of their original 
amount and all expenses 
incurred by investment 
projects in Vietnam. 
Transferring invested 
capital overseas must be 
done within a period of 
30 working days from the 
date on which the foreign 
currency procurement is 
complete.
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3. Transferring invested 
capital overseas due 
to failure to obtain the 
Investment certificate or 
termination of investment 
projects in Vietnam:

a) If foreign investors, after 
transferring their invested 
capital to Vietnam to meet 
the legal expenses for 
the pre-investment stage, 
have not been granted the 
Investment certificate by 
competent agencies or choose 
to terminate their investment 
projects in Vietnam, they are 
permitted to send abroad 
the mount that has been 
transferred to Vietnam and 
any interest on their demand 
deposit accounts (if any) after 
deducting relevant expenses 
incurred in the pre-investment 
stage, which must be 
endorsed by relevant records 
of the aforesaid investment 
amount and expenses;  

b) Foreign investors are 
eligible to purchase foreign 
currency and send abroad 
the amount of Vietnamese 
dong investment that has not 
been used up provided that 
they can provide relevant 
records of their investment 
amount and expenses 
incurred by the investment 
projects in Vietnam. 
Transferring invested 
capital overseas must be 
done within a period of 30 
working days from the date 
on which foreign currency 
procurement is complete.

4. Transferring the remaining 
amount of invested capital 
overseas regulated at 
clause 2, clause 3 of this 
Article must be performed 
through the foreign currency 
demand accounts opened at 
authorized banks that foreign 
investors use to transfer their 
investment to Vietnam as 
regulated at point a clause 1 
of this Article.
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Article 9.10: Performance 
Requirements

Article 6 Performance 
Requirements  

1. No Party shall, in 
connection with the 
establishment, acquisition, 
expansion, management, 
conduct, operation, or sale 
or other disposition of an 
investment of an investor 
of a Party or of a non-Party 
in its territory, impose or 
enforce any requirement, or 
enforce any commitment or 
undertaking:*
(a) to export a given level 
or percentage of goods or 
services;
(b) to achieve a given level 
or percentage of domestic 
content;
(c) to purchase, use or 
accord a preference to goods 
produced in its territory, or to 
purchase goods from persons 
in its territory;
(d) to relate in any way 
the volume or value of 
imports to the volume or 
value of exports or to the 
amount of foreign exchange 
inflows associated with the 
investment;
(e) to restrict sales of 
goods or services in its 
territory that the investment 
produces or supplies by 
relating those sales in any 
way to the volume or value 
of its exports or foreign 
exchange earnings;
(f) to transfer a particular 
technology, a production 
process or other 
proprietary knowledge to a 
person in its territory;
(g) to supply exclusively 
from the territory of the 
Party the goods that the 
investment produces or the 
services that it supplies to 
a specific regional market 
or to the world market;
(h) (i) to purchase, use or 
accord a preference to, in 
its territory, technology of 
the Party or of a person 
of the Party;** or  (ii) that 
prevents the purchase or 
use of, or the according of a 
preference to, in its territory, 
a particular technology; or

1. In the sectors inscribed 
in its schedule of specific 
commitments in Annexes 
[lists of commitments on 
liberalisation of investments 
of both Parties] and subject 
to any conditions and 
qualifications set out therein, 
neither Party may impose, or 
enforce any of the following 
requirements, mandatory or 
enforceable under domestic 
law or under administrative 
rulings, in connection 
with the establishment or 
operation of any investment 
of an investor of a Party or of 
a non-Party in its territory: 

(a) to export a given level 
or percentage of goods or 
services; 

(b) to achieve a given level 
or percentage of domestic 
content; 

(c) to purchase, use or 
accord a preference to 
goods produced or services 
provided in its territory, or to 
purchase goods or services 
from natural persons or 
enterprises in its territory; 

(d) to relate in any way the 
volume or value of imports to 
the volume or value of exports 
or to the amount of foreign 
exchange inflows associated 
with such investment; 

(e) to restrict sales of goods 
or services in its territory that 
such investment produces or 
provides by relating such sales 
in any way to the volume or 
value of its exports or foreign 
exchange earnings; 

(f) to transfer technology, a 
production process or other 
proprietary knowledge to a 
natural person or enterprises 
in its territory; or 

(g) to supply exclusively 
from the territory of the 
Party a good produced or 
a service provided  by the 
investment to a specific 
regional or world market. 

Law on Investment

Article 10. Assurance of 
business investment

1. Investors are not required 
by the State to satisfy the 
following requirements:

a) Give priority to buying, 
using domestic goods/
services; or only buy, use 
goods/services provided 
by Vietnamese producers/
service providers;

b) Achieve a certain export 
target; restrict the quantity, 
value, types of goods/
services that are exported 
or produced/provided in 
Vietnam;

c) Import a quantity/value 
of goods that is equivalent 
to the quantity/value of 
goods exported; or balance 
foreign currencies earned 
from export to meet import 
demands;

d) Reach a certain rate of 
import substitution;

dd) Reach a certain level/
value of domestic research 
and development;

e) Provide goods/service at a 
particular location in Vietnam 
or overseas;

g) Have the headquarter 
situated at a location 
requested by a competent 
authority.

Assessment

TPP and EVFTA commitments 
on measures to ensure the 
autonomy of the investment 
activities of investors are quite 
similar, TPP have more specific 
commitments on measures 
related to technology 
(technology transfer, transfer 
fees…). However, EVFTA only 
applies to the investment 
sectors which commit to open 
market under EVFTA, while 
TPP generally applies to all 
investment sectors.

Vietnamese law on 
investment already has 
provisions compatible with 
the TPP regarding this matter 
except for:

- There is no principle on 
issues related to technology 
(at point f, h, i, Paragraph 1, 
Article 9.10 TPP);

- There are several principles 
but narrower than the 
commitments (eg point g 
Paragraph 1 TPP)

However, there are some 
cases in which Vietnamese 
law go further than 
commitments, such as 
provision at Point g Paragraph 
1 Article 10 of the Law on 
Investment (TPP does not 
have it).

Besides, it should be noted 
that the TPP has footnotes and 
provisions with limitation of 
these obligations at different 
levels.



THE DETAILED REVIEW TABLE102

TPP Commitment EVFTA Commitment Vietnam Legal Framework Assessment & 
Recommendation

(i) to adopt: (i) a given 
rate or amount of royalty 
under a licence contract; or 
(ii) a given duration of the 
term of a licence contract, 
in regard to any licence 
contract in existence at 
the time the requirement 
is imposed or enforced, 
or any commitment or 
undertaking is enforced, 
or any future licence 
contract*** freely entered 
into between the investor 
and a person in its 
territory, provided that the 
requirement is imposed 
or the commitment or 
undertaking is enforced in 
a manner that constitutes 
direct interference with 
that licence contract by 
an exercise of nonjudicial 
governmental authority 
of a Party. For greater 
certainty, paragraph 1(i) 
does not apply when 
the licence contract is 
concluded between the 
investor and a Party
*For greater certainty, a 
condition for the receipt 
or continued receipt of 
an advantage referred to 
in paragraph 2 does not 
constitute a “requirement” 
or a “commitment or 
undertaking” for the 
purposes of paragraph 1
**For the purposes of 
this Article, the term 
“technology of the Party or 
of a person of the Party” 
includes technology that 
is owned by the Party or 
a person of the Party, and 
technology for which the 
Party or a person of the 
Party holds an exclusive 
licence
***A “licence contract” 
referred to in this 
subparagraph means any 
contract concerning the 
licensing of technology, 
a production process, 
or other proprietary 
knowledge.

Recommendation:

Pursuant to Article 9.2.1 (c) 
of the TPP, the obligation 
in Article 9.10 applies to 
all investments within 
Vietnamese territory (not just 
limited to the investments 
under TPP). According to this 
obligation, general domestic 
law must be compatible with 
this commitment of TPP (not 
just the law applying to TPP 
investors / investments).

Therefore, it is necessary to 
amend Law on Investment to 
make the provisions in Article 
10 fully compatible with the 
commitments in Article 9.10.1 
of TPP.

In addition, this amendment 
of Law on Investment is 
also beneficial for Vietnam 
in taking advantage of the 
exceptions or limitation 
of these principles (which 
Vietnamese law currently does 
not have).
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2. No Party shall condition 
the receipt or continued 
receipt of an advantage, 
in connection with the 
establishment, acquisition, 
expansion, management, 
conduct, operation, or 
sale or other disposition 
of an investment of an 
investor of a Party or of a 
non-Party in its territory, 
on compliance with any 
requirement:

(a) to achieve a given level 
or percentage of domestic 
content;

(b) to purchase, use or 
accord a preference to 
goods produced in its 
territory, or to purchase 
goods from persons in its 
territory;

(c) to relate in any way the 
volume or value of imports 
to the volume or value of 
exports or to the amount 
of foreign exchange 
inflows associated with the 
investment; or

(d) to restrict sales of 
goods or services in 
its territory that the 
investment produces 
or supplies by relating 
those sales in any way 
to the volume or value 
of its exports or foreign 
exchange earnings.

2. In the sectors inscribed 
in its schedule of specific 
commitments in Annexes 
[lists of commitments on 
liberalisation of investments 
of both Parties] and subject 
to any conditions and 
qualifications set out therein, 
neither Party may condition 
the receipt or continued 
receipt of an advantage, 
in connection with the 
establishment or operation 
of an investment of an 
investor of a Party or of a 
non-Party in its territory, on 
compliance with any of the 
following requirements: 

(a) to achieve a given level 
or percentage of domestic 
content; 

(b) to purchase, use or 
accord a preference to goods 
produced in its territory, 
or to purchase goods from 
producers in its territory; 

(c) to relate in any way 
the volume or value of 
imports to the volume or 
value of exports or to the 
amount of foreign exchange 
inflows associated with such 
investment; 

(d) to restrict sales of goods 
or services in its territory 
that such investment 
produces or provides by 
relating such sales in any 
way to the volume or value 
of its exports or foreign 
exchange earnings. 

Law on Investment

Article 15. Forms and 
beneficiaries of investment 
incentives

2. Beneficiaries of 
investment incentives:

a) Projects of investment 
in the business lines given 
investment incentives 
specified in Clause 1 Article 
16 of this Article;

b) Investment projects in 
the administrative divisions 
given investment incentives 
specified in Clause 2 Article 
16 of this Article;

c) Any project in which the 
capital investment is at 
least VND 6,000 billion, or 
at least VND 6,000 billion is 
disbursed within 03 years 
from the day on which the 
Certificate of investment 
registration or decision on 
investment policies is issued;

d) Any investment project in 
a rural area that employ at 
least 500 workers;

dd) High-tech companies, 
science and technology 
companies, and science and 
technology organizations.

3. Investment incentives 
shall be given to new 
investment projects and 
expansion projects. The 
level of each type of 
incentives shall be specified 
by regulations of law on 
taxation and land.

4. Regulations in Points b, c, 
and d Clause 2 of this Article 
do not apply to mineral 
extraction projects; projects 
to manufacture/sale of 
goods/services subject to 
special excise tax according 
to the Law on special 
excise tax, except for car 
manufacturing.

Assessment:

TPP and EVFTA commitments 
on conditions for preferences 
which are prohibited are 
completely similar.

Vietnamese law on 
investment stipulates that 
conditions for preferential 
investment do not belong 
to prohibited cases listed 
in TPP commitments. 
Therefore Vietnamese law 
is fully compatible with this 
commitment.

Recommendation:

No recommendations for any 
amendments of legislations
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Article 16. Business lines 
and administrative divisions 
given investment incentives

1. Business lines given 
investment incentives:

a) High-tech activities, 
high-tech ancillary products; 
research and development;

b) Production of new 
materials, new energy, clean 
energy, renewable energy; 
productions of products with 
at least 30% value added; 
energy-saving products;

c) Production of key 
electronic, mechanical 
products, agricultural 
machinery, cars, car parts; 
shipbuilding;

d) Production of ancillary 
products serving textile and 
garment industry, leather 
and footwear industry, and 
the products in Point c of this 
Clause;

dd) Production of IT products, 
software products, digital 
contents;

e) Cultivation, processing of 
agriculture products, forestry 
products, aquaculture 
products; afforestation 
and forest protection; salt 
production; fishing and 
ancillary fishing services; 
production of plant varieties, 
animal breads, and 
biotechnology products;

g) Collection, treatment, 
recycling of waste;

h) Investment in 
development, operation, 
management of 
infrastructural works; 
development of public 
passenger transportation in 
urban areas;

i) Preschool education, 
compulsory education, 
vocational education;
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k) Medical examination 
and treatment; production 
of medicines, medicine 
ingredients, essential 
medicines, medicines 
for prevention and 
treatment of sexually 
transmitted diseases, 
vaccines, biologicals, herbal 
medicines, orient medicines; 
scientific research into 
preparation technology and/
or biotechnology serving 
creation of new medicines;

l) Investment in sport 
facilities for the disabled 
or professional athletes; 
protection and development 
of cultural heritage;

m) Investment in geriatric 
centers, mental health 
centers, treatment for agent 
orange patients; care centers 
for the elderly, the disabled, 
orphans, street children;

n) People’s credit funds, 
microfinance institutions.

2. Administrative divisions 
given investment incentives:

a) Administrative divisions 
in disadvantaged area or 
extremely disadvantaged 
areas;

b) Industrial parks, export-
processing zones, hi-tech 
zones, economic zones.

3. According to regulations 
of Clause 1 and Clause 2 of 
this Article, the Government 
shall compile and adjust the 
List of business lines given 
investment incentives and 
the List of administrative 
divisions given investment 
incentives.
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3. (a) Nothing in paragraph 
2 shall be construed to 
prevent a Party from 
conditioning the receipt 
or continued receipt of an 
advantage, in connection 
with an investment of 
an investor of a Party 
or of a non-Party in its 
territory, on compliance 
with a requirement to 
locate production, supply 
a service, train or employ 
workers, construct or 
expand particular facilities, 
or carry out research and 
development, in its territory.
(b) Paragraphs 1(f), 1(h) 
and 1(i) shall not apply:
(i) if a Party authorises use of 
an intellectual property right 
in accordance with Article 
31* of the TRIPS Agreement, 
or to measures requiring 
the disclosure of proprietary 
information that fall within 
the scope of, and are 
consistent with, Article 39 of 
the TRIPS Agreement; or
(ii) if the requirement is 
imposed or the commitment 
or undertaking is enforced 
by a court, administrative 
tribunal or competition 
authority to remedy a 
practice determined after 
judicial or administrative 
process to be anticompetitive 
under the Party’s 
competition laws.** ***
(c) Paragraph 1(i) shall not 
apply if the requirement is 
imposed or the commitment 
or undertaking is enforced 
by a tribunal as equitable 
remuneration under the 
Party’s copyright laws.
(d) Provided that such 
measures are not applied in 
an arbitrary or unjustifiable 
manner, or do not constitute 
a disguised restriction 
on international trade or 
investment, paragraphs 
1(b), 1(c), 1(f), 2(a) and 
2(b) shall not be construed 
to prevent a Party from 
adopting or maintaining 
measures, including 
environmental measures:

3. The provisions of 
paragraph 1 shall not be 
construed to prevent a Party 
from conditioning the receipt 
or continued receipt of an 
advantage in connection 
with any investment in its 
territory on compliance 
with a requirement to 
locate production, provide 
a service, train or employ 
workers, construct or 
expand particular facilities, 
or carry out research and 
development in its territory. 

The provisions of paragraph 
1 (f) shall not be construed 
to prevent the application  
of a requirement imposed 
or a commitment or 
undertaking enforced by a 
court, administrative tribunal 
or competition authority, in 
order to remedy an alleged 
violation of competition 
laws.  

3. The provisions of 
paragraph 1 subparagraphs 
(a), (b) and (c) and 2 (a) 
and (b), do not apply to 
qualification requirements 
for goods or services with 
respect to participation 
in export promotion and 
foreign aid programmes.  

No regulations Assessment:

Limitations, exceptions 
regarding the obligations 
to guarantee the autonomy 
in TPP investment is nearly 
similar but more detailed 
compared to EVFTA. Because 
these are the exceptions 
(allowing countries receiving 
investments not to comply 
commitment), therefore 
regarding exceptions/
limitations that EVFTA does 
not provide but TPP does, 
the commitments in EVFTA is 
considered to be higher. 

Vietnamese law on 
investment does not provide 
for these exceptions. 
However, in other relevant 
legal documents, there are 
still regulations/recognitions 
concerning similar exceptions.

Due to the fact that these are 
exceptions, Vietnamese law is 
considered to be compatible 
with the TPP.

Recommendation:

Complementing these 
exceptions in the Article on 
the investment assurance 
measures which are edited 
according to the TPP of the 
new Law on Investment (see 
Recommendation: paragraph 
1 of Article 9.10 above)
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(i) necessary to secure 
compliance with laws 
and regulations that are 
not inconsistent with this 
Agreement;
(ii) necessary to protect 
human, animal or plant life 
or health;
or
(iii) related to the conservation 
of living or non-living 
exhaustible natural resources.
(e) Paragraphs 1(a), 1(b), 
1(c), 2(a) and 2(b) shall 
not apply to qualification 
requirements for goods 
or services with respect 
to export promotion and 
foreign aid programs.
(f) Paragraphs 1(b), 1(c), 
1(f), 1(g), 1(h), 1(i), 2(a) 
and 2(b) shall not apply to 
government procurement.
(g) Paragraphs 2(a) and 
2(b) shall not apply to 
requirements imposed 
by an importing Party 
relating to the content of 
goods necessary to qualify 
for preferential tariffs or 
preferential quotas.
(h) Paragraphs (1)(h) and (1)
(i) shall not be construed to 
prevent a Party from adopting 
or maintaining measures 
to protect legitimate public 
welfare objectives, provided 
that such measures are not 
applied in an arbitrary or 
unjustifiable manner, or in 
a manner that constitutes 
a disguised restriction 
on international trade or 
investment.
*The reference to “Article 
31” includes any waiver or 
amendment to the TRIPS 
Agreement implementing 
paragraph 6 of the Doha 
Declaration on the TRIPS 
Agreement and Public Health
(WT/MIN (01)/DEC/2)
**The Parties recognise that 
a patent does not necessarily 
confer market power
***In the case of Brunei 
Darussalam, for a period of 10 
years after the entry into force 
of this Agreement for it or until 
it establishes a competition 
authority or authorities, 
whichever occurs earlier, 
the reference to the Party’s 
competition laws includes 
competition regulations.
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4. For greater certainty, 
nothing in paragraph 
1 shall be construed 
to prevent a Party, in 
connection with the 
establishment, acquisition, 
expansion, management, 
conduct, operation, or 
sale or other disposition 
of an investment of 
an investor of a Party 
or of a non-Party in its 
territory, from imposing or 
enforcing a requirement, 
or enforcing a commitment 
or undertaking, to 
employ or train workers 
in its territory provided 
that the employment 
or training does not 
require the transfer of 
a particular technology, 
production process or other 
proprietary knowledge to a 
person in its territory.

5. For greater certainty, 
paragraphs 1 and 2 
shall not apply to any 
commitment, undertaking 
or requirement other than 
those set out in those 
paragraphs.

6. This Article does not 
preclude enforcement 
of any commitment, 
undertaking or 
requirement between 
private parties, if a 
Party did not impose or 
require the commitment, 
undertaking or 
requirement.

4. For greater certainty, 
subparagraphs 2(a) and 2 (b) 
do not apply to requirements 
imposed by an importing 
Party relating to the content 
of goods necessary to qualify 
for preferential tariffs or 
preferential quotas. 

5. For greater certainty, 
paragraph 1 does not apply 
to any requirement other 
than the requirements set 
out in that paragraph. 

6. The provisions of this 
article shall not apply 
to measures adopted or 
maintained by a party in 
accordance with Art. III. 8 (b) 
) of the GATT”   

Similar to Assessment and 
Recommendation: concerning 
paragraph 3 of Article 9.10 
above)
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Article 9.11: Senior 
Management and Boards 
of Directors

1. No Party shall require 
that an enterprise of that 
Party that is a covered

investment appoint to 
a senior management 
position a natural person of 
any particular nationality.

2. A Party may require 
that a majority of the 
board of directors, or 
any committee thereof, 
of an enterprise of that 
Party that is a covered 
investment, be of a 
particular nationality or 
resident in the territory of 
the Party, provided that 
the requirement does 
not materially impair the 
ability of the investor to 
exercise control over its 
investment. 

None No equivalent regulations Assessment:

Vietnamese law on 
investment and enterprises 
in general does not have any 
regulation intervening on 
the number or proportion of 
members of executive board/
investments, must have/do 
not have a certain nationality.

Some areas still having this 
regulation is the area within 
the Reserve list (Annex on 
incompatible measures).

Therefore, Vietnamese law is 
compatible with the TPP on 
this issue.
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Article 9.12: Non-
Conforming Measures

1. Article 9.4 (National 
Treatment), Article 9.5 
(Most-Favoured-Nation 
Treatment), Article 
9.10 (Performance 
Requirements) and Article 
9.11 (Senior Management 
and Boards of Directors) 
shall not apply to:

(a) any existing non-
conforming measure that is 
maintained by a Party at:

(i) the central level of 
government, as set out by 
that Party in its Schedule 
to Annex I;

(ii) a regional level of 
government, as set out by 
that Party in its Schedule 
to Annex I; or

 (iii) a local level of 
government;

(b) the continuation or 
prompt renewal of any 
non-conforming measure 
referred to in subparagraph 
(a); or

(c) an amendment to any 
non-conforming measure 
referred to in subparagraph 
(a), to the extent that 
the amendment does not 
decrease the conformity of 
the measure, as it existed 
immediately before the 
amendment, with Article 
9.4 (National Treatment), 
Article 9.5 (Most-Favoured-
Nation Treatment), 
Article 9.10 (Performance 
Requirements) or Article 
9.11 (Senior Management 
and Boards of Directors).*

Annex of Schedule of 
Services  Commitments

Law on Investment

Article 4. Application of 
the Law on Investment, 
relevant laws and 
international agreements

3. Where regulations of this Law 
and those of an international 
agreement to which the 
Socialist Republic of Vietnam is 
a signatory are inconsistent, the 
latter shall apply.

Article 7. Conditional 
business lines

1. Conditional business lines 
are the business lines in 
which the investment must 
satisfy certain conditions for 
reasons of national defense 
and security, social order 
and security, social ethics, or 
public health.

2. The List of conditional 
business lines is provided in 
Appendix 4 hereof.

3. Conditions for making 
investments in the business 
lines mentioned in Clause 2 
of this Article are specified 
in the Laws, Ordinances, 
Decrees, and the international 
agreements to which the 
Socialist Republic of Vietnam 
is a signatory. Ministries, 
ministerial agencies, the 
People’s Council, People’s 
Committees, and other entities 
must not issue regulations on 
conditions for making business 
investments.

4. Conditions for making 
business investments must 
be appropriate for the 
objectives in Clause 1 of this 
Article, ensure transparency, 
objectivity, not wasting time 
or money of investors.

5. The conditional business 
lines and the corresponding 
conditions shall be posted 
on the National Company 
Registration Portal.

Assessment:

With this term, the TPP uses 
negative-list for market access 
while the EVFTA uses positive-
list for market access . So 
basically it is not plausible to 
compare.

Vietnam law on Investment 
prevail international 
commitments relating to 
investment conditions, so, 
in principle, it is compatible. 
However, under Law 
on Treaties 2016, the 
international commitments 
are not directly applied, 
thus, the opening remain 
under domestic law (mostly 
specialized law).

The majority of Vietnam 
specialized law on service 
market access is similar at 
the access level as provided 
under WTO, except some 
cases of fully access (wider 
than WTO). Therefore, there 
may be some cases that the 
access level is as equal as or 
higher than the TPP and EVFTA 
commitments in (thus, it is 
compatible); there are cases 
that the level of market access 
is lower than the TPP and 
EVFTA commitments (thus, it 
is incompatible). On reviewing 
of the level of compatibility, 
please read the VCCI review 
on Vietnam legal framework 
against market access 
commitments under WTO, TPP 
and EVFTA.

Recommendation:

No recommendations for any 
amendments of legislations.

Review specialized legislations 
to figure out the case that is 
enable market access lower 
than TPP, EVFTA commitments, 
so that, these commitments 
will be applied or provided 
in a separate document 
implementing TPP, EVFTA.
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*With respect to Vietnam, 
Annex 9-I (Non-Conforming 
Measures Ratchet 
Mechanism) applies

2. Article 9.4 (National 
Treatment), Article 9.5 
(Most-Favoured-Nation 
Treatment), Article 
9.10 (Performance 
Requirements) and Article 
9.11 (Senior Management 
and Boards of Directors) 
shall not apply to any 
measure that a Party 
adopts or maintains 
with respect to sectors, 
subsectors or activities, as 
set out by that Party in its 
Schedule to Annex II

3. If a Party considers that 
a non-conforming measure 
applied by a regional level 
of government of another 
Party, as referred to in 
paragraph 1(a)(ii), creates 
a material impediment to 
investment in relation to 
the former Party, it may 
request consultations with 
regard to that measure. 
These Parties shall enter 
into consultations with 
a view to exchanging 
information on the 
operation of the measure 
and to considering whether 
further steps are necessary 
and appropriate.**

** For greater certainty, 
any Party may request 
consultations with 
another Party regarding a 
nonconforming measure 
applied by a central level 
of government, as referred 
to in paragraph 1(a)(i).

4. No Party shall, under 
any measure adopted 
after the date of entry into 
force of this Agreement 
for that Party and covered 
by its Schedule to Annex 
II, require an investor of 
another Party, by reason 
of its nationality, to sell or 
otherwise dispose of an 
investment existing at the 
time the measure becomes 
effective.

6. The Government shall 
elaborate the announcement 
and control of conditions for 
business investments.

Decree No. 118/2015/
ND-CP on guidelines for 
some articles of the law on 
investment

Article 2. Interpretation of 
terms

6. Investment conditions 
applied to foreign investors 
are conditions that foreign 
investors must satisfy 
before making investment 
in the business lines subject 
to conditions applied to 
foreign investors specified in 
relevant Laws, Ordinances, 
Decrees, and international 
agreements on investment. 
Investment conditions 
applied to foreign investors 
are applied in the following 
cases:

a) Investment in 
establishment of a business 
organization;

b) Investment in the form 
of capital contribution, 
purchase of shares/stakes in 
a business organization;

c) Investment in the form 
of a business cooperation 
contract;

d) Receipt of an investment 
project;

dd) Change or addition 
of business lines of a 
foreign-invested business 
organization.

Article 10. Implementation 
of regulations on 
investment conditions 
applied to foreign investors

1. Investment conditions 
applied to foreign investors 
mentioned in Clause 6 Article 
2 of this Decree include:

a) Ratio of the foreign 
investor’s charter capital in a 
business organization;
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5. (a) Article 9.4 (National 
Treatment) shall not apply 
to any measure that falls 
within an exception to, 
or derogation from, the 
obligations which are 
imposed by:

(i) Article 18.8 (National 
Treatment); or

(ii) Article 3 of the 
TRIPS Agreement, if the 
exception or derogation 
relates to matters not 
addressed by Chapter 18 
(Intellectual Property).

(b) Article 9.5 (Most-
Favoured-Nation 
Treatment) shall not apply 
to any measure that falls 
within Article 5 of the 
TRIPS Agreement, or an 
exception to, or derogation 
from, the obligations which 
are imposed by:

(i) Article 18.8 (National 
Treatment); or

(ii) Article 4 of the TRIPS 
Agreement.

6. Article 9.4 (National 
Treatment), Article 9.5 
(Most-Favoured-Nation 
Treatment) and Article 9.11 
(Senior Management and 
Boards of Directors) shall 
not apply to:

 (a) government 
procurement; or

 (b) subsidies or grants 
provided by a Party, 
including government 
supported loans, 
guarantees and insurance.

7. For greater certainty, 
any amendments or 
modifications to a Party’s 
Schedules to Annex I or 
Annex II, pursuant to this 
Article, shall be made in 
accordance with Article 
30.2 (Amendments).

c) Investment method;

d) Scope of investment;

d) Vietnamese partners 
participating in the 
investment;

Other conditions specified 
in Laws, Ordinances, 
Decree, and international 
agreements on investment.

2. Rules for applying 
investment conditions to 
foreign investors

a) A foreign investor that 
makes investment in various 
business lines must fulfill all 
conditions applied to these 
business lines;

b) A foreign investor that is 
regulated by international 
agreements on investment 
that provide for different 
investment conditions 
may apply the investment 
conditions provided for in 
one of such international 
agreements and must 
fulfill the foreign investor’s 
rights and obligations under 
the selected international 
agreement.

c) With regard to sectors 
and sub-sectors excluded 
from commitments or not 
specified in Vietnam’s WTO 
Schedule of commitments 
and other international 
agreements on investment, 
if investment conditions 
applied to foreign investors 
are already provided for 
in Vietnam’s law, such 
Vietnam’s law shall apply;

d) Where a foreign investor 
in a territory that is not 
a WTO member makes 
investment in Vietnam, such 
investor shall apply the same 
investment conditions as 
investors in WTO members, 
unless otherwise prescribed 
by law and international 
agreements between 
Vietnam and such WTO 
members;
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dd) With regard to sectors and 
sub-sectors excluded from 
commitments or not specified 
in Vietnam’s WTO Schedule 
of commitments and other 
international agreements on 
investment, if investment 
conditions applied to foreign 
investors are also not provided 
for in Vietnam’s law, the 
investment registration 
authority shall consult with 
the Ministry of Planning and 
Investment and relevant 
Ministries;
e) Where a foreign 
investor permitted to make 
investment in the service 
sectors and sub-sectors 
specified in Point dd of this 
Clause and they have been 
posted on National Foreign 
Investment Web Portal 
specified in Article 13 of 
this Decree, the investment 
registration authority shall 
consider deciding foreign 
investors’ investment in the 
same business lines without 
consulting with Ministries.
Provisions on specialized law
The provisions are mainly on 
the service sector

Article 9.13: Subrogation

If a Party, or any agency, 
institution, statutory body or 
corporation designated by 
the Party, makes a payment 
to an investor of the Party 
under a guarantee, a 
contract of insurance or other 
form of indemnity that it has 
entered into with respect to 
a covered investment, the 
other Party in whose territory 
the covered investment was 
made shall recognise the 
subrogation or transfer of 
any rights the investor would 
have possessed under this 
Chapter with respect to the 
covered investment but for 
the subrogation, and the 
investor shall be precluded 
from pursuing these rights to 
the extent of the subrogation

Article 18 Subrogation  

If a Party, or an agency 
thereof, makes a payment 
under an indemnity, 
guarantee or contract of 
insurance it has entered into 
in respect of an investment 
made by one of its investors 
in the territory of the other 
Party, the other Party shall 
recognise the subrogation or 
transfer of any right or title or 
the assignment of any claim 
in respect of such investment. 
The Party or the agency shall 
have the right to exercise the 
subrogated or assigned right 
or claim to the same extent as 
the original right or claim of 
the investor. Such rights may 
be exercised by the Party or 
an agency thereof, or by the 
investor only if the Party or an 
agency thereof so authorises.

No direct regulations

Civil code (provisions 
on representatives and 
authorization) 

Assessment: 

TPP and EVFTA commitments 
regarding this matter are 
similar.

Vietnamese law has no 
regulation on this matter, 
however Vietnamese law 
(Civil Code - Property section 
- civil transactions) does 
not have any provision that 
may hinder the takeover 
of the rights in accordance 
with a legitimate transaction 
between state agencies with 
and other entities.

Recommendation:

No recommendations for any 
amendments of legislations 
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Article 9.14: 
Special Formalities 
and Information 
Requirements

1. Nothing in Article 9.4 
(National Treatment) 
shall be construed to 
prevent a Party from 
adopting or maintaining 
a measure that prescribes 
special formalities in 
connection with a covered 
investment, such as a 
residency requirement 
for registration or a 
requirement that a 
covered investment be 
legally constituted under 
the laws or regulations 
of the Party, provided 
that these formalities do 
not materially impair the 
protections afforded by 
the Party to investors of 
another Party and covered 
investments pursuant to 
this Chapter.

2. Notwithstanding 
Article 9.4 (National 
Treatment) and Article 
9.5 (Most Favoured-
Nation Treatment), a 
Party may require an 
investor of another Party 
or its covered investment 
to provide information 
concerning that investment 
solely for informational 
or statistical purposes. 
The Party shall protect 
such information that 
is confidential from any 
disclosure that would 
prejudice the competitive 
position of the investor or 
the covered investment. 
Nothing in this paragraph 
shall be construed to 
prevent a Party from 
otherwise obtaining or 
disclosing information 
in connection with the 
equitable and good faith 
application of its law. 

Annex8d

Investment procedures 

7. Unbound for any measure 
with respect to investment 
procedures applied to 
foreign investor or foreign 
invested economic entities, 
such as procedures relating 
to investment registration 
certificate of investment 
projects, and foreign 
exchange management 
procedures.

Law on Investment
Article 36. Cases in 
which the Certificate of 
investment registration is 
required
1. The Certificate of 
investment registration is 
required in the following 
cases:

a) Investment projects of 
foreign investors;

b) Investment projects of 
the business organizations 
mentioned in Clause 1 Article 
23 of this Article.

2. Cases in which the 
Certificate of investment 
registration is not required:

a) Investment projects of 
Vietnamese investors;

b) Investment projects of 
the business organizations 
mentioned in Clause 2 Article 
23 of this Article;

c) Investment is made by 
contributing capital, buying 
shares, or buying capital 
contributions of business 
organizations.

3. Vietnamese investors and 
the business organizations 
mentioned in Clause 2 Article 23 
of this Article shall execute the 
projects mentioned in Article 
30, Article 31, and Article 32 of 
this Law after their investment 
policies are decided.

4. Any investor that wishes 
to obtain a Certificate of 
investment registration for a 
project prescribed in Point a or 
Point b Clause 2 of this Article 
shall follow the procedures in 
Article 37 of this Article.

Article 71. Reports on 
investment in Vietnam
1. Reporting entities:

a) Ministries, ministerial 
agencies, the People’s 
Committees of provinces;

b) Registry offices;

c) Investors and business 
organizations executing projects 
as prescribed in this Law.

Assessment:

TPP and EVFTA commitments 
are quite similar regarding 
the exception of not applying 
the principle of NT with 
specific procedures for 
foreign investors/investments 
(TPP provides for broader 
exceptions compared to 
EVFTA). Furthermore, TPP 
also has provisions on 
the exceptions that allow 
requirement to provide 
separate statistics concerning 
foreign investors.

Due to the commitment 
on exceptions (Vietnam is 
entitled to do accordingly), 
thus Vietnamese law is 
speculated to be compatible 
with the TPP.

In fact, Vietnamese law took 
advantage of the exception in 
paragraph 1 of Article 9:15 on 
procedure.

Vietnamese law currently 
applies the mechanism 
of reporting, providing 
information to the competent 
authority for all investors, thus 
this exception was not used.

Recommendation:

No recommendations for any 
amendments of legislations
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2. Periodic reports:

a) Investors and business 
organizations executing 
investment projects shall 
submit monthly, quarterly, 
and annual reports to 
registry offices and local 
statistical agencies on the 
project execution, which 
specify: capital, investment 
results, employees, 
payment to government 
budget, investment in R&D, 
environmental protection, and 
other professional indicators;

b) Register offices shall 
submit monthly, quarterly, 
and annual reports to the 
Ministry of Planning and 
Investment and the People’s 
Committees of provinces 
on receipt of applications, 
issuance, adjustment, and 
revocation of Certificates of 
investment registration, and 
the operation of projects 
under their management;

c) The People’s Committees 
of provinces shall submit 
quarterly and annual reports 
on local investments to the 
Ministry of Planning and 
Investment;

d) Ministries and ministerial 
agencies shall submit 
quarterly and annual reports 
on issuance, adjustment, and 
revocation of Certificates of 
investment registration and 
equivalent papers under 
their management, and the 
operation of projects under 
their management to the 
Ministry of Planning and 
Investment. Then, the Ministry 
of Planning and Investment 
shall submit a summary report 
to the Prime Minister;

dd) The Ministry of Planning 
and Investment shall submit 
quarterly and annual reports 
to the Prime Minister on 
investments nationwide and 
adherence to regulations on 
investment reporting of the 
entities mentioned in Clause 
1 of this Article.
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3. Agencies, investors, and 
business organizations shall 
make reports in writing 
via National Investment 
Information System.

4. Agencies, investors, and 
business organizations 
mentioned in Clause 1 of this 
Article shall make unscheduled 
reports at the request of 
competent authorities.

5. If a project is exempt from 
Certificate of investment 
registration, the investor shall 
submit a report to the registry 
office before commencement 
of the project execution.

Article 9.15: Denial of 
Benefits
1. A Party may deny the 
benefits of this Chapter 
to an investor of another 
Party that is an enterprise 
of that other Party and 
to investments of that 
investor if the enterprise:
(a) is owned or controlled 
by a person of a non-Party 
or of the denying Party; and
(b) has no substantial 
business activities in the 
territory of any Party other 
than the denying Party.
2. A Party may deny the 
benefits of this Chapter to an 
investor of another Party that 
is an enterprise of that other 
Party and to investments 
of that investor if persons 
of a non-Party own or 
control the enterprise and 
the denying Party adopts or 
maintains measures with 
respect to the non-Party or a 
person of the non-Party that 
prohibit transactions with 
the enterprise or that would 
be violated or circumvented 
if the benefits of this 
Chapter were accorded 
to the enterprise or to its 
investments. 

Definitions of terms related 
to EU and Vietnam entities 
(see the above mentioned 
definitions)

No equivalent regulations Assessment:

This is the technical issue of 
these deals only (the scope of 
entities having rights under 
this Chapter), no related to 
domestic regulations.

Recommendation:

No recommendations for any 
amendments of legislations.

However, because it is 
Vietnam’s right, therefore 
the implementation process 
should be taken into 
consideration to quickly 
identify cases of investors that 
are not entitled.
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Article 9.16: Investment 
and Environmental, 
Health and other 
Regulatory Objectives

Nothing in this Chapter 
shall be construed to 
prevent a Party from 
adopting, maintaining or 
enforcing any measure 
otherwise consistent 
with this Chapter that it 
considers appropriate to 
ensure that investment 
activity in its territory is 
undertaken in a manner 
sensitive to environmental, 
health or other regulatory 
objectives. 

Chapter 15 – Trade and 
Sustainable Development

Article 2 - Right to regulate 
and levels of protection

1. The Parties recognise 
the right of each Party to 
determine its sustainable 
development objectives, 
strategies, policies and 
priorities, to establish its own 
levels of domestic protection 
in the environmental and 
social areas as it deems 
appropriate and to adopt 
or modify accordingly its 
relevant laws and policies, 
consistently with the 
principles of internationally 
recognised standards or the 
agreements, to which it is a 
party, referred to in Articles 
3 and 4.

2. Each Party shall strive 
to ensure that its laws and 
policies provide for and 
encourage high levels of 
domestic protection in the 
environmental and social 
areas and shall strive to 
continue to improve those 
laws and policies. 

No equivalent regulations Assessment:

TPP and EVFTA commitments 
are nearly equivalent.

This is an exception that TPP, 
EVFTA allowed, so Vietnam 
legal framework is implied to 
be already compatible (in fact 
Vietnam does not utilize this 
exception).

Recommendation:

No recommendations for any 
amendments of legislations.

However, because it is 
Vietnam’s right, therefore 
the implementation process 
should be taken into 
consideration to identify 
relevant legal basis when it is 
necessary to apply measures 
contrary to the obligations of 
this Chapter
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Article 9.17: Corporate 
Social Responsibility

 The Parties reaffirm the 
importance of each Party 
encouraging enterprises 
operating within its 
territory or subject to its 
jurisdiction to voluntarily 
incorporate into their 
internal policies those 
internationally recognised 
standards, guidelines and 
principles of corporate 
social responsibility that 
have been endorsed or are 
supported by that Party.

Chapter 15 – Trade and 
Sustainable Development

Article 9 Trade and 
investment favouring 
sustainable development 

The Parties confirm their 
commitment to enhance the 
contribution of trade and 
investment to the goal of 
sustainable development 
in its economic, social and 
environmental dimensions. 
Accordingly: 

(e) The Parties, in 
accordance with their 
domestic policies, agree to 
promote corporate social 
responsibility (CSR), provided 
that CSR-related measures 
are not applied in a manner 
that would constitute 
a means of arbitrary or 
unjustifiable discrimination 
between the Parties or a 
disguised restriction on 
trade. Promotion of CSR 
includes among others 
exchange of information and 
best practices, education 
and training activities and 
technical advice. In this 
regard, each Party takes 
into account relevant 
internationally accepted and 
agreed instruments, that 
have been endorsed or are 
supported by the Party, such 
as the OECD Guidelines for 
Multinational Enterprises, 
the UN Global Compact, the 
ILO Tripartite Declaration 
of Principles concerning 
Multinational Enterprises and 
Social Policy. 

No equivalent regulations 

One of the preferential 
regulations on enterprises 
having activities/
conducts regarding social 
responsibilities

Assessment:

Commitments in TPP and 
EVFTA are nearly equivalent.

(EVFTA is more concrete 
because of referencing to 
specific criteria of the ILO)

This is recommended 
obligation, on encouraging 
social responsibility in 
enterprises.

Therefore, Vietnamese law is 
speculated to be compatible.

Recommendation:

No recommendations for any 
amendments of legislations.

However, in the future, 
concerning the regulations, 
it is necessary to calculate 
the preferential measures 
for enterprises when they 
perform a number of activities 
aiming/orienting social 
responsibility (in order to 
encourage them to perform 
these activities - thereby 
Vietnam implements this 
obligation of TPP)
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Section B: Investor-State 
Dispute Settlement 

Section 3. Resolution of 
Investment Disputes

Article 4 

Most Favoured Nation 
Treatment

6. ‘’For greater certainty, the 
‘treatment’ referred to in 
paragraphs 1 and 2 does not 
include international dispute 
resolution procedures or 
mechanism, such as those 
included in Section 3, 
provided for in any other 
bilateral, regional and/or 
international agreements. 
Substantive obligations in 
such agreements do not 
in themselves constitute 
‘treatment’ and thus cannot 
be taken into account 
when assessing a breach 
of this Article. Measures by 
a Party pursuant to those 
substantive obligations shall 
be considered treatment. 
This Article shall be 
interpreted in accordance 
with Annex XX (MFN)

TPP and EVFTA have different 
regulations concerning dispute 
settlement mechanisms 
between the state and foreign 
investors.

Pursuant to Article 4 of 
Investment Chapter of EVFTA 
on MFN, MFN principle has an 
exception: ISDS (not applying 
MFN to the ISDS dispute 
settlement mechanism). 
Therefore, Vietnamese law 
review with investment 
commitments in this section 
will only analyze the TPP, not 
analyzing /comparing with 
EVFTA commitments.
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Article 9.18: Consultation 
and Negotiation

1. In the event of an 
investment dispute, 
the claimant and the 
respondent should initially 
seek to resolve the dispute 
through consultation 
and negotiation, which 
may include the use of 
non-binding, third party 
procedures, such as good 
offices, conciliation or 
mediation.

2. The claimant shall 
deliver to the respondent 
a written request for 
consultations setting out 
a brief description of facts 
regarding the measure or 
measures at issue.

3. For greater certainty, the 
initiation of consultations 
and negotiations shall not 
be construed as recognition 
of the jurisdiction of the 
tribunal.

Law on Investment

Article 14. Settlement of 
disputes over business 
investment

1. Disputes over business 
investments in Vietnam 
shall be settled through 
negotiation and conciliation. 
If the dispute settlement 
cannot be reached through 
negotiation and conciliation, 
the dispute shall be resolved 
by arbitration or by the court 
in accordance with Clauses 2, 
3, and 4 of this Article.

Assessment:

Paragraph 1 of Article 19.8: 
The provision in Paragraph 
1, Article 14 of the Law on 
Investment is fully compatible 
with the provision in 
Paragraph 1, Article 19.8 of 
the TPP.

Paragraph 2, Article 19.8: 
Vietnamese law has no 
regulation on specific 
procedures for dispute 
settlement mechanism, 
meditation before the 
proceedings at the Court 
(which only provides for 
mediation procedure during 
the proceedings at the Court). 
Therefore, Vietnamese law 
has no regulation regarding 
the procedure stating that 
investors submit to the State 
the request for consultations 
in writing as in Paragraph 
2, Article 19.8 of the TPP). 
Therefore, Vietnamese law 
is not compatible with this 
commitment of TPP.

Recommendation:

No recommendation for 
amendments of legislations.

This commitment is directly 
applied.
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Articles 9.19 – 9.30, 
Annex 9-G, Annex 9-L

Arbitration procedures

Article 9.19: Submission of 
a Claim to Arbitration

Article 9.20: Consent of 
Each Party to Arbitration

Article 9.21: Conditions and 
Limitations on Consent of 
Each Party

Article 9.22: Selection of 
Arbitrators 

Article 9.23: Conduct of the 
Arbitration

Article 9.24: Transparency 
of Arbitral Proceedings 

Article 9.25: Governing Law

Article 9.26: Interpretation 
of Annexes

Article 9.27: Expert Reports

Article 9.28: Consolidation

Article 9.29: Awards

Article 9.30: Service of 
Documents

ANNEX 9-G PUBLIC DEBT

ANNEX 9-L INVESTMENT 
AGREEMENTS

Law on Investment

Article 14. Settlement of 
disputes over business 
investment

2. Every dispute between 
a Vietnamese investor 
and a foreign-invested 
business organization, or 
between a Vietnamese 
investor, a foreign-invested 
business organization and 
a regulatory body over 
business investments within 
Vietnam’s territory shall 
be settled by Vietnam’s 
arbitration or court, except 
for the cases in Clause 3 of 
this Article.

3. Every dispute between 
investors, one of which is a 
foreign investor or a business 
organization defined in 
Clause 1 Article 23 of this 
Law, shall be settled by one 
of the following agencies/
organizations:

a) Vietnam’s court;

b) Vietnam’s arbitration;

c) Foreign arbitration;

d) International arbitration;

dd) An arbitral tribunal 
established by the parties in 
dispute.

4. Every dispute between 
a foreign investor and 
a regulatory body over 
business investments within 
Vietnam’s territory shall 
be settled by Vietnam’s 
arbitral tribunal or Vietnam’s 
court, unless otherwise 
agreed or prescribed by an 
international agreement to 
which the Socialist Republic 
of Vietnam is a signatory.. 

Assessment:

Pursuant to the provision in 
Paragraph 3, Article 14 of the 
Law on Investment, the ISDS 
cases under TPP will not need 
to comply with the provisions 
of the Law on Investment but 
with the TPP commitments 
(commitment prevail over 
domestic law). Thus, in terms 
of form, Vietnamese law is 
compatible with TPP.

In terms of content, the TPP 
commitments from Article 
9.19 to Article 9.30 are 
completely different than 
Vietnamese law (law on 
commercial arbitration, civil 
proceedings, administrative 
proceedings ...) on the 
same issue (especially 
regarding the arbitration 
agreement, arbitration 
proceedings, recognition 
and enforcement of the 
arbitral decision). Therefore, 
under the perspective 
of content, Vietnamese 
law is incompatible with 
the commitments of TPP 
concerning this issue.

Recommendation:

Due to the commitment on 
ISDS in TPP does not apply to 
all ISDS relevant to Vietnam 
but only applies to cases in 
TPP 
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Law on Commercial 
Arbitration
Article 1. Scope of regulation
This Law provides for the 
jurisdiction of commercial 
arbitration, forms of arbitration, 
arbitration institutions and 
arbitrators; arbitration order and 
procedures; rights, obligations 
and responsibilities of parties 
in arbitral proceedings; courts’ 
jurisdiction over arbitral 
activities; organization and 
operation of foreign arbitrations 
in Vietnam, and enforcement of 
arbitral awards.

Article 2. Arbitration’s 
jurisdiction to settle disputes
1. Disputes among parties 
which arise from commercial 
activities.

2. Disputes among parties at 
least one of whom conducts 
commercial activities.

3. Other disputes among 
parties which are stipulated by 
law to be settled by arbitration.

Article 3. Interpretation of 
terms
In this Law, the terms below 
are construed as follows:

1. Commercial 
arbitration means a mode of 
dispute settlement agreed 
by the parties and to be 
conducted under this Law.

2. Arbitration 
agreement means an 
agreement between 
the parties to settle by 
arbitration a dispute which 
may arise or has arisen.

3. Disputing parties means 
Vietnamese and foreign 
individuals, agencies or 
organizations that participate 
in arbitral proceedings in 
the capacity as plaintiffs and 
defendants.

4. Dispute involving foreign 
elements means a dispute 
arising in commercial 
relationships or other legal 
relationships involving 
foreign elements as defined 
in the Civil Code.

Recommendation: 

Adjusting, amending 
Vietnamese general law 
on dispute settlement 
mechanism between the State 
and foreign investors 

Recommendation: 

Directly applying TPP 
commitments on ISDS (entire 
Section B, Chapter 9 of the 
TPP), by the regulations 
on direct application in a 
Resolution of the National 
Assembly on the direct 
application of a number of TPP 
commitments. Reasons:

- A number of the 
commitments in Section B, 
Chapter 9 of the TPP is clear, 
detailed enough, therefore it 
is plausible to apply directly 

- Any cases that are not 
clear, detailed enough or 
refer to other commitments/
regulations are the cases 
that the method to apply 
or explain depends on the 
Competent Arbitration rather 
than the explanation or 
regulations of Vietnamese 
law. Therefore, the specific 
stipulation into domestic law 
of these regulations (including 
the Specific Implementing Text 
on Investment of the TPP) will 
not have much meaning.
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ANNEX 9-A CUSTOMARY 
INTERNATIONAL LAW

Analyzed in the section related 
to Article 9.6 (Minimum 
Standard of Treatment) above

ANNEX 9-B
EXPROPRIATION
ANNEX 9-C
EXPROPRIATION RELATING 
TO LAND

Analyzed in the section related 
to Article 9.8 (Expropriation) 
above

ANNEX 9-D

SERVICE OF DOCUMENTS ON 
A PARTY UNDER SECTION B 
(INVESTOR-STATE DISPUTE 
SETTLEMENT)

Vietnam

 Notices and other 
documents in disputes 
under Section B (Investor-
State Dispute Settlement) 
shall be served on Vietnam 
by delivery to:

General Director

Department of 
International Law

Ministry of Justice

60 Tran Phu Street

Ba Dinh District

Ha Noi

 Vietnam 

Decision No. 04/2014/
QĐ-TTg on Promulgation of 
Regulation on Coordination 
Resolution of International 
Investment Dispute

Article 2. Interpretation of 
terms
1. International investment 
disputes according to this 
Regulation are disputes 
arising from time when 
foreign investors sue 
Vietnamese Government or 
State (hereinafter collectively 
referred to as Vietnamese 
Government) or state 
agencies, organizations 
authorized for state 
management (hereinafter 
collectively referred to as 
state agencies) on the basis:

a) The Agreement on 
Promotion and Guarantee of 
Investments or commercial 
agreements or other 
international treaties which 
provide for investment 
promotion and guarantee of 
which Vietnam is a contracting 
member (hereinafter 
collectively referred to 
as investment guarantee 
agreements), in which provide 
for resolution of disputes 
between foreign investors 
and Vietnamese Government 
at international arbitration or 
competent foreign tribunals; or

b) Contracts, agreements 
between Vietnamese 
Government or Vietnamese 
state agencies and foreign 
investors, in which provides 
that agencies for resolution 
of disputes arising from these 
contracts, agreements shall 
be international arbitration or 
competent foreign tribunals.

Assessment:

Vietnamese law is compatible 
with the TPP commitments on 
the receiving information units 
in ISDS cases.

Recommendation:

No recommendations for any 
amendments of legislations.
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Article 5. Determination of 
the presiding agency

2. The Ministry of Justice 
shall be the presiding agency 
for resolution of international 
investment disputes arising 
when foreign investors sue 
Vietnamese Government 
on the basis of agreements 
on investment guarantee 
according to point a Clause 1 
Article 2 of this Regulation.

ANNEX 9-E

TRANSFERS

Analyzed in the section related 
to Article 9.9 (Transfers) above

ANNEX 9-F

DL 600

Chile

Reservation issues are 
specifically related to Chile, 
not relevant to Vietnamese 
law

ANNEX 9-G

PUBLIC DEBT

Analyzed in the section 
related to Section B (ISDS) 
above

ANNEX 9-H Reservation issues are 
specifically related to 
Australia, Canada, Mexico, 
New Zealand, not relevant to 
Vietnamese law 
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ANNEX 9-I
NON-CONFORMING MEASURES 
RATCHET MECHANISM
Notwithstanding Article 
9.12.1(c) (Non-Conforming 
Measures), for Vietnam for 
three years after the date 
of entry into force of this 
Agreement for it:
(a) Article 9.4 (National 
Treatment), Article 9.5 (Most-
Favoured Nation Treatment), 
Article 9.10 (Performance 
Requirements) and Article 
9.11 (Senior Management 
and Boards of Directors) shall 
not apply to an amendment 
to any non-conforming 
measure referred to in Article 
9.12.1(a) (Non-Conforming 
Measures) to the extent that 
the amendment does not 
decrease the conformity of 
the measure, as it existed at 
the date of entry into force of 
this Agreement for Vietnam, 
with Article 9.4 (National 
Treatment), Article 9.5 (Most-
Favoured-Nation Treatment), 
Article 9.10 (Performance 
Requirements) or Article 9.11 
(Senior Management and 
Boards of Directors);
(b) Vietnam shall not 
withdraw a right or 
benefit from an investor 
or covered investment of 
another Party, in reliance 
on which the investor or 
covered investment has 
taken any concrete action,*
through an amendment 
to any non-conforming 
measure referred to in Article 
9.12.1(a) (Non-Conforming 
Measures) that decreases the 
conformity of the measure 
as it existed immediately 
before the amendment; and
(c) Vietnam shall provide to 
the other Parties the details 
of any amendment to a non-
conforming measure referred 
to in Article 9.12.1(a) 
(Non-Conforming Measures) 
that would decrease the 
conformity of the measure, 
as it existed immediately 
before the amendment, at 
least 90 days before making 
the amendment.

None No equivalent regulations Assessment:

This is the reservation 
Vietnam gained concerning 
mechanisms that apply to 
cases of opening investment 
for service in Appendix I - The 
List of incompatible measures. 

This is the priority, not 
Vietnam’s obligation to 
increase, therefore the 
compatibility of Vietnamese 
law will not be considered in 
this case.

Recommendation:

No recommendations for any 
amendments of legislations

However, during the process 
of implementing market 
access commitments in 
Appendix I, it is essential to 
pay special attention to this 
reservation in order to utilize 
when necessary.
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ANNEX 9-J

SUBMISSION OF A CLAIM TO 
ARBITRATION

1. An investor of a Party 
may not submit to 
arbitration under Section B

(Investor-State Dispute 
Settlement) a claim that 
Chile, Mexico, Peru or 
Vietnam has breached an 
obligation under Section A 
either:

(a) on its own behalf 
under Article 9.19.1(a) 
(Submission of a Claim to 
Arbitration); or

(b) on behalf of an 
enterprise of Chile, Mexico, 
Peru, or Vietnam, that is 
a juridical person that the 
investor owns or controls 
directly or indirectly under 
9.19.1(b) (Submission of 
a Claim to Arbitration), 
if the investor or the 
enterprise, respectively, 
has alleged that breach of 
an obligation under Section 
A in proceedings before 
a court or administrative 
tribunal of Chile, Mexico, 
Peru or Vietnam.

2. For greater certainty, 
if an investor of a Party 
elects to submit a claim 
of the type described in 
paragraph 1 to a court or 
administrative tribunal 
of Chile, Mexico, Peru or 
Vietnam, that election shall 
be definitive and exclusive, 
and the investor may not 
thereafter submit the claim 
to arbitration under Section 
B (Investor-State Dispute 
Settlement). 

None No equivalent regulations Assessment:

This is the reservation Vietnam 
gained concerning ISDS 
mechanism, thereby if foreign 
investors choose to follow the 
dispute settlement procedure 
at domestic Court or domestic 
administrative complaint 
process, they will lose the 
right sue in accordance with 
the ISDS mechanism.

Recommendation:

This is the regulation on 
the right to sue ISDS of TPP 
investors. Therefore, 

Recommendation:

- Specific provisions in the 
Specific Implementing Text 
on Investment of the TPP, the 
ISDS part;

- In case the Specific Text on 
Investment does not have 
any regulation regarding 
any content about ISDS, 
it is necessary to provide 
for applying directly this 
commitment of TPP in the 
Resolution of the National 
Assembly on the direct 
application of a number of TPP 
commitments.

ANNEX 9-K

SUBMISSION OF CERTAIN 
CLAIMS FOR THREE YEARS 
AFTER ENTRY INTO FORCE

Malaysia 

Reservation issues are 
specifically related to 
Malaysia, not relevant to 
Vietnamese law

ANNEX 9-L

INVESTMENT AGREEMENTS

Analyzed in the section 
related to Section B (ISDS) 
above
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Phòng Thương mại 
và Công nghiệp Việt Nam

Rà soát pháp luật Việt Nam với các cam kết 
của Hiệp định thương mại tự do Việt Nam - EU 
về Mua sắm công

Nhà xuất bản
Công thương 

Phòng Thương mại 
và Công nghiệp Việt Nam

Rà soát pháp luật Việt Nam với các cam kết 
của Hiệp định thương mại tự do Việt Nam - EU 
về Sở hữu trí tuệ

Nhà xuất bản
Công thương 

Phòng Thương mại 
và Công nghiệp Việt Nam

Rà soát pháp luật Việt Nam với các cam kết 
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của Hiệp định thương mại tự do Việt Nam - EU 
về Đầu tư
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Commerce and Industry
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Commerce and Industry
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inspection on import and export goods against
EVFTA commitments on customs and trade facilitation 

Nhà xuất bản
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Vietnam Chamber of
Commerce and Industry

The review of Vietnam legal framework against
commitments under Trans-Pacific Partnership (TPP)
on Intellectual property

Nhà xuất bản
Công thương 

Vietnam Chamber of 
Commerce and Industry

Reviewing Vietnam legal framework against 
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Services Market Access for Foreign Investment
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